











CASES 


ARGUED AND DETERMINED 


Supreme Court of the State of Georgia, 
AT MILLEDGEVILLE, 


JUNE TERM, 1868. 


Present—HIRAM WARNER, Chief Justice. 
IVERSON L. HARRIS, \ Jud 
DAWSON A. WALKER, f °“@9¢:- 





The Central Railroad and Banking Company, plaintiff in 
error, vs. JOHN E. Warp, e¢ al.; defendants in error. 


Joun E. Warp, e¢ al., plaintiffs in error, vs. The Central 
Railroad and Banking Company, defendant in error. 


1. Where the complainants claimed title to fifty shares of Central Rail- 

road stock, purchased from those who derived their title thereto under 

a judgment, and proceedings there under, of the District Court of 

‘the Confederate States of America, for the Southern District of 

Georgia,’ confiscating said Railroad stock, as the property of citizens 

of another of the United States, as being alien enemies, 

Held: That the purchasers of said Railroad stock, deriving their title as 
aforesaid, did not acquire a legal and valid title thereto, so as to defeat 
the title of the original owners of the stock, and that said Company 
could not be required to transfer to such purchasers, a certificate of 
ownership of the stock upon the books of the Company—Harats, J., 
dissenting. 

. Held, also, that the- Company, in the absence of any fraud or collu- 
sion, was not liable, as a guarantor of the vendor's title to the stock, in 
case of failure thereof, by merely allowing the transfer of the stock to 
be made on the books of the Company, as provided by the charter, 
under the state of facts presented by the record in this case. 


Equity. Decided by Judge FLeEmMine. Chatham Supe- 
rior Court. February term, 1868. 











516 SUPREME COURT OF GEORGIA. 
The Central Railroad and Banking Co., vs. Ward ef al. 


John E. Ward and George S. Owens, filed their bill of 
complaint against the Central Railroad and Banking Com- 
pany, of Georgia, which was in substance as follows: 

On the 5th day of June, 1866, John E. Ward made a sale 
to George S. Owens, of fifty shares of the Capital Stock of 
the Central Railroad and Banking Company of Georgia, an 
incorporation under the laws of the State of Georgia, and 
constituted and appointed J. R. Saussy, his attorney to make 
and execute all necessary assignments and transfers of said 
stock. George 8. Owens, on the 26th day of June, 1866, 
after said sale so made to him, requested the proper officers of 
the Central Railroad and Banking Company, of Georgia, at 
the proper office of said corporation, in the City of Savannah, 
within the usual hours of business, to permit the said J. R. 
Saussy, the attorney of John E. Ward, to make the transfer 
of the said fifty shares of said capital stock upon” the books 
of said corporation, from the name of John E. Ward, to the 
name of George 8. Owens, and to make out a new scrip to 
said fifty shares of capital stock, to George 5S. Owens. The 
Central Railroad and Banking Company of Georgia, through 
its proper officers, refused so to do. 

The prayer was that the Central Railroad and Banking 
Company of Georgia, should answer all and singular the 
matters and things herein before stated, and that by its proper 
officers, it should be decreed to permit the said J. R. Saussy, 
as attorney, as aforesaid, to make, upon the books of said cor- 
poration, the transfer of said fifty shares of capital stock to 
said George S. Owens, and to make out and issue to him scrip 
for said fifty shares of capital stock, and for general relief. 

The Central Railroad and Banking Company of Georgia, 
filed its answer to said bill, in substance, as follows: 

This defendant admits that application was made to its 
officers, and at its office, in the City of Savannah, for the 
transfer of fifty shares of the capital stock of said Company, 
then standing on the books of said Company, in the name of 
the complainant, John E. Ward, to be made to the complain- 
ant, George S. Owens, in the manner stated in complainant’s 
bill, and that this defendant, through its proper officers, 
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declined to have the entries desired made on the books of the 
Company, and to issue a new scrip or certificate for said fifty 
shares of stock to complainant, George S. Owens, as requested 
by the said J. R. Saussy, acting as agent for the complainant, 
John E. Ward. 

Defendant further answered, that the fifty shares of stock 
standing in the name of the said John E. Ward, complain- 
ant, was part and parcel of eight hundred and seventy-eight 
shares which appeared on the proper books of defendant, in 
the names of sundry persons then treated as alien enemies to 
the then Confederate States of America, which defendant sub- 
mits. was then existing as an organized government, with 
sufficient power and authority to enforce its mandates and 
decrees, and under the laws of the Congress of the said Con- 
federate States, certain proceedings were instituted in the Dis- 
trict Court of the Confederate States of America, for the 
Southern District of Georgia, to sequestrate the property of 
alien enemies ; and after garnishment served on this defend- 
ant, under said proceedings, and return made to the same, 
the said District Court, at the February term, in the year 
eighteen hundred and sixty-two, ordered defendant, in regu- 
lar course of judicial proceedings, to transfer all the stock 
held by the said persons, to the Confederate States Receiver, 
for the Southern District of Georgia. 

Defendant further answered, that in pursuance of the said 
order of the said District Court, for the Southern District of 
Georgia, a copy of which was duly served on defendant, the 
said shares of stock then standing on the books of the said 
Company in the names of the said persons, so treated as alien 
enemies of the said Confederate States, and amounting in all 
to eight hundred and seventy-eight shares, were transferred 
to Wm. C. Daniell, then Receiver of the Confederate States, 
for the Southern District of Georgia, the 3d day of May, 
1862, and certificates were issued in the name of the said 
Wm. C. Daniell, Receiver, for said number of shares of 
stock, 

William C. Daniell, Confederate States Receiver, under the 
orders, decrees and directions of the said District Court, for 
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the Southern District of Georgia, made and rendered, in due 
course of judicial proceedings, did sell and dispose of said 
shares of stock, so sequestrated, and did transfer the same on 
the books of defendant, and amongst others, on the 3d day 
of September, 1862, transferred one hundred shares of said 
stock, on the books of said Company, to Octavus Cohen, and 
the said Octavus Cohen also transferred fifty of said one hun- 
dred shares to Solomon Cohen, on the 10th day of September, 
in the same year, and the said Svlomon Cohen, on the 17th 
of April, 1863, transferred said fifty shares of stock to the 
complainant, John E. Ward, in whose name the same now 
appears on the books of defendant, and defendant averred 
that all these transfers were made, and acts done, while the 
Confederate States of America existed as an organized Goy- 
ernment, with power to enforce its mandates and decrees, and 
that defendant, during all that. period of time, acted in accord- 
ance with such mandates and decrees. 

Since the date of the said transfer to the said John E. 
Ward, and before the application of the said complainant, 
John E. Ward, through his attorney and agent, to have the 
said fifty shares of stock transferred, and a new certificate 
issued in the name of the complainant, George S. Owens, as 
set forth in complainant’s bill of complaint, to wit: on the 
BOY OE. ccxscsivenes 1865, the said Confederate 
States of America ceased to exist as a distinct and organized 
government, and the said persons whose stock was transferred, 
on the ground that they were alien enemies of said Confeder- 
ate States, having been, during all this time, citizens of the 
United States of America, notified defendant that they claim 
the re-transfer of said shares of stock to each of them respect- 
ively, as all the judicial proceeding in the Courts of said 
Confederate States of America, were without authority of 
law, and null and void, and all property and titles derived 
under the same, are also null and void, and of no value. 
Defendant, being now without the protection of the Courts 
of the late Confederate Government, is advised that it is 
unsafe to allow any transfers of such stock to be made on its 
books, or to issue any new scrip or certificate, based on the same, 
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or to take any step whatever which will tend to decide on the 
relative merits of the claims of the parties in whose names 
the said stock now appears on its books, and of those in whose 
names the same appeared before the judicial proceedings here- 
inbefore set forth and referred to, without the sanction, order 
and decree of Court. 

Defendant answered that it had no interest whatever in the 
question of title to the said shares of stock, and had been only — 
an intermediate agent in all the transactions hereinbefore set 
forth, desiring instruction and protection as such, and prayed 
that the original shareholders, whose names appear on the list 
marked Exhibit A, against whom said judicial proceedings 
in the Courts of the Confederate States of America were 
directed, and which resulted in the transfer of said shares of 
stock from their names, and who now claim the same from 
this defendant, may be made parties tofthis suit, and required 
to litigate, as to their rights in the premises, with the said 
complainants, and defendant prayed the instructions and pro- 
tection of the Court. 

To the answers were attached as Exhibits, a list of said _ 
stockholders and a copy of the proceedings in the said Dis- 
trict Court. 

The special jury, on the said cause being submitted to 
them, returned the following verdict, taken by consent for 
the purpose of submitting the questions of law to the Court. 


“We, the jury, find that the facts set forth in the answer 
of the defendant, the Central Railroad Company, are true, 
and that the stock was transferred at the times mentioned in 
said answer, and that Solomon Cohen, mentioned in said bill 
and answer, was at the time he transferred one hundred 
shares of the stock mentioned in said bill and answer, to John 
E. Ward, the complainant, possessed of other stock in the 
said Central Railroad and Banking Company; this decree 
rendered subject to the opinion of the Court as to the law 
controlling the case. March 7th, 1867. 

Gro. W. Davis, Foreman. 


Besides the bill, answer and verdict, there was an agree- 
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ment signed by the solicitors of the complainants and of the 
defendants, which is as follows: 

“ Upon the argument of the above entitled case it is agreed, 
that the fact is admitted that the complainant, John E, 
Ward, purchased the shares of stock without knowledge that 
the same had ever been confiscated and without notice to that 
effect. And that without reference to said verdict, the argu- 
ment is open to complainant’s counsel, that the transfer to the 
said John E. Ward, was a voluntary one on the part of the 
Bank, to the extent that it was not made under an order of 
Court, but that after the first transfer, which was made under 
the order of the Confederate Court, the Bank continued to 
transfer the same stock as long as the Confederate States, 
under the direction of whose authorities the transfer was 
originally made, continued a government.” 

Upon these papers said cause was argued, and the Court 
held that the defendant under the facts did not warrant the 
title to said stock, to Ward, nor become in any way respon- 
‘sible therefor; that the owners of the said stock, at the time 
of confiscation, lost their title by confiscation ; and therefore 
had no right to be made parties to the bill; and believing 
that the Confederate States of America was such an one as 
could confiscate said property, and had done so, ordered that 
the defendant permit J. R. Saussy, as the attorney of J. E. 
Ward, to make upon its books the transfer of fifty shares of 
capital stock, to George S. Owens, and make out and issue 
scrip to the said George S. Owens for said fifty shares of 
capital stock. 

To which decision and judgment the said Central Railroad 
and Banking Company of Georgia, by its solicitors, excepted 
and assigned as error: 

That the Court erred, Ist, in deciding that the government 
of the late Confederate States of America, had. the right to 
sequestrate the property of citizens of the United States of 
America, classing the latter as “alien enemies.” 2nd, in 
deciding, that under #he Sequestration Acts of the said Con- 
federate States of America, the “ Receiver” under said Acts, 
took a good title to property and transmitted the same 
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through other parties to the complainant. 3d, in deciding 
that the owners of the shares of railroad stock before the 
alleged confiscation, had no interest whatever in said shares, 
by reason of said alleged confiscation. 4th, in ordering that 
the Central Railroad and Banking Company of Georgia, 
should permit a transfer of stock to be made on its books, by 
the complainant, claiming said stock under said Confiscation 
Acts, and should issue new scrip to the person to whom said 
transfer should be made. 

Ward and Owens, by their solicitors, also excepted to said 
decision in so far as it held that the defendant did not warrant 
the title to said stock to Ward, or become any way responsi- 
ble to him therefor, he being a bona fide holder for value 
without notice of any cloud on the title to the same. They 
sued out their writ of error, also. The cases were consolidated 
and argued together. 


Jackson, Lawton & BassInGER, for the Corporation, re- 
viewed the Prize cases, 2 Black., reading from pp 666, 667, 
670,672-3-4; cited “ Mrs, Alexander’s cotton” case, 2 Wal- 
lace, 404; Wheaton’s International Law, 74; 9 Vesey’s Ch. 
R., 347; 3 Wheaton, 324, and opinion of Chief Justice Chase, 
in American Law Review, to show the status of the Confed- 
erate States government. As to the Corporation being liable 
as warrantor to Ward, they cited its charter and A. and A. 
on Corp., 436-7 and 447. 


Loyp, HAartripcE & CuisoiM, for complainants, relied 
on said Prize cases, 2 Black.; Vattel, 425; 7 Wheaton, 337 ; 
2 Wallace, 419 ; Act of U. S. Congress, 13th July, 1861, and 
Sequestration Act of C. S. Congress, 30th August, 1861, the 
34 Geo. R., 367, as to the status of the Confederate States 
government, and contended that, though the title could not be 
sustained on the basis of said sequestration being legal, yet 
as against Ward, a bona fide purchaser, the Corporation was 
estopped, and to this point cited 4 Duer’s R., 525, 541, 563, 
575 and 593. 2 Bingham, 407. 38 Barbour, 340. 4Conn., 
544, 5Conn., 245. 6 Conn.,552. Parson Select Eq. Cases, 
247. 3 Paige, 362, and 22 Wend., 362. — 
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Warner, C. J. 


There are two questions presented by the record in this 
case for our consideration and judgment. First, whether the 
complainants, and those under whom they claim, acquired a 
valid title to the fifty shares of the Central Railroad stock 
under the judgment, and proceedings had, in the District 
Court of the Confederate States? Second, if they did not, 
is the Central Railroad Company liab!e as a warrantor of the 
title of the stock transferred on the books of the Company 
to the purchasers thereof, under the proceedings had in said 
Confederate Court? The Court below decided that the com- 
plainants acquired a valid title to the fifty shares of stock ; but 
also decided that the Company would not be liable as a war- 
rantor of the title to the stock, in the event of the failure of 
title in the parties from whom the complainants purchased the 
same. Both decisions of the Court were excepted to, and are 
now assigned for error here. , 

It appears from the record, that the fifty shares of stock 
now in controversy constituted a part and parcel of eight 
hundred and seventy-eight shares of the capital stock of the 
Central Railroad and Banking Company, which appeared on 
the books of the Company to have been held and owned in 
the names of sundry persons on the record mentioned, who 
were citizens of ‘the United States of America, and have con- 
tinued to be so all the time. These eight hundred and seven- 
ty-eight shares of stock were sequestrated as the property of 
alien enemies by the judgment of the Confederate Court, and 
the Company directed to transfer the stock upon their books 
to the Confederate States Receiver, Wm. C. Daniel, which 
was done on the 3d day of May, 1862. Afterwards, Daniel, 
as Confederate States Receiver, under the order and decree of 
said Court, sold the said shares of stock so sequestrated, and 
transferred the same on the books of the Company. On the 
3d September, 4862, Daniel, the Receiver as aforesaid, trans- 
ferred one hundred shares of said stock on the books of the 
Company to Octavus Cohen, and the said Octayus Cohen 
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transferred fifty of said one hundred shares to Solomon Co- 
hen, and Solomon Cohen, on the 17th April, 1863, transferred 
said fifty shares to one of the complainants, John E. Ward. 

1. Did the complainants, or those under whom they claim, 
acquire a legal and valid title to the fifty shares of stock, as 
against the original owners thereof, under the judgment and 
proceedings had in the Confederate Court, as set forth in the 
record? The answereto this question will depend upon the 
fact whether the original owners of this railroad stock, being 
citizens of the United States, were alien enemies to the citizens 
of the State of Georgia, another of the United States, con- 
stituting the United States of America, as recognized by the 
Constitution thereof, and whether the Confederate Court had 
the lawful authority to adjudge them to be so, as stated in the 
record. The judgment of the Court below, is based upon the 
idea of the legal right of separate State secession from the 
Federal Union; that by the act of secession, Georgia became 
an independent State or nation, and that the late war was a 
contest between separate, independent States or nations ; or, 
at least, it was a civil war between the States, and that the 
citizens thereof were alien enemies to each other, and their 
property liable to confiscation under the proceedings had in 
this case. 

The important question to be decided is, what was the po- 
litical status of the State of Georgia and the people thereof 
during the war, and at the termination of the war, according 
to the fundamental principles of international law and the 
fundamental principles of the Constitution of the United 
States? If the State of Georgia had the legal right to secede 
from the Federal Union, and thereby became an independent 
State or nation, outside of the Federal Union, and, as such, 
was conquered by the government of the United States, as an 
independent State or nation, then her citizens were not entitled 
to claim any protection under the provisions of the Federal 
Constitution. They might have been lawfully placed under 
military government by the conqueror, and dealt with as the 
recognized principles of international law prescribe, until 
again admitted into the Federal Union, as provided by the 
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Constitution thereof. But a majority of this Court, durin 

the present term, in the case of Chancely vs. Baily & Cleve. 
land (post) have held and decided that the State of Georgia 
could not lawfully secede from the Federal Union, that by 
her own voluntary, executed compact, she constituted an inte. 
gral part of the political sovereignty of the government of 
the United States of America; that, having in her sovereign 
capacity, voluntarily granted certain powers enumerated in the 
Federal Constitution, for the expressed purpose of forming 
and creating that government, in order to form a perpetual 
Union of the States, of which she was one, she could not, 
afterwards, resume or reassert the powers so granted, and there- 
by destroy the wnity of that government of which she con- 
stituted an integral part, except by successful revolution, which 
has not been accomplished. The reasons for that decision 
will not be again repeated here. ‘ From this conclusion, as 
to the legal right of separate State secession from the Federal 
Union, it necessarily follows that the orignal owners of the 
railroad stock, being citizens of any one of the United States 
of America, were not alien enemies to the citizens of the State 
of Georgia, another of the United States, in any legal sense 
of that term. By an act of Congress, passed in 1798, it is 
provided that in case war shall be declared between the Uni- 
ted States and any foreign nation or government, the citizens 
of such foreign nation or government, within the United 
States, shall be recognized as alien enemies. United States 
Statutes at Large, 577. The original owners of this railroad 
stock were not citizens of any foreign State or nation. This 
Confederate Court mentioned in the record, derived its autho- 
rity solely from an organization of several of the States of the 
Federal Union, which attempted to secede therefrom, but 
failed to do so. That organization of assumed seceded States, for 
the purpose of resisting the government of the United States, 
was in violation of the supreme law of the land, as declared 
by the Constitution of the United States—as was held by a ma- 
jority of this Court in Chancely vs. Baily (post,) consequently 
that Court, deriving its sole authority from that organization 
did not have the lawful jurisdiction to adjudge and determine, 
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that the original owners of this railroad stock were alien 
enemies, or to confiscate and order a sale of their property as 
such, as set forth in the record. Therefore, the purchasers of 
said railroad stock under the pretended authority of such judg- 
ment and sale, acquired no legal or valid title thereto. When 
the rights to property are sought to be changed by the sen- 
tence of a judicial tribunal, the power and authority under 
which it acts must be considered and looked into. It is for 
governments to decide whether they will consider a colony 
which has separated herself from the mother country an in- 
dependent nation. Until such decision shall be made, or the 
mother country shall relinquish her claim, courts of justice 
must consider the ancient state of things as remaining. Rose 
vs. Himely, 4 Cranch’s R., 24i. “It belongs exclusely to 
governments to recognize new States in the revolutions which 
may occur in the world, and until such recognition, either by 
our own government, or the government to which the new State 
belonged, Courts of justice are bound to consider the ancient 
state of things as remaining unaltered.” Gelston vs. Hoyt, 
3 Wheaton’s R., 246. The Confederate government was 
never recognized by the government of the United States as 
a legal, existing government. 

But it is contended that, although the State of Georgia may 
not have had the legal right to secede from the Federal Union, 
still she was in fact out of the Union for all political pur- 
poses, and was recognized by the government of the United 
States as a belligerent enemy, and therefore, according to the 
laws of war, she must be considered and treated as a State 
out of the Union; that all acts done under her authority 
whilst in that condition, including the confiscation of this 
railroad stock, were lawful and valid acts, and that the title 
of the original owners to the same was thereby legally divested. 
Before proceeding to discuss this branch of the case, it is 
proper to remark that the Common Law of nations, (which 
is a part of the Common Law of the land,) when in conflict 
with the principles and provisions of our American Federal 
Constitution and the form of government established thereby, 
or the laws enacted in pursuance thereof, must yield to the 











526 SUPREME COURT OF GEORGIA. 


The Central Raiiroad and Banking Co., vs. Ward e¢ al. 











latter. The Common Law of nations, when repugnant to the 
positive provisions of the Constitution of the United States 
or the laws enacted in pursuance thereof, must be considered 
as abrogated or repealed by the latter. 

But let us examine this question in accordance with the 
rules prescribed by the Common Law of nations. Was the 
war in which the people of Georgia was engaged a civil war 
ora rebellion? According to some writers upon international 
law, the distinction between a civil war and a rebellion, is 
where the malcontents have any just cause for taking up arms 
against the sovereign authority. IZf they have, it is termed a 
civil war; if they have not, then it is termed a rebellion, 
Without pretending to decide whether the people of Georgia 
were engaged in a civil war, or a rebellion, it is quite certain 
that the war was prosecuted by the government of the United 
States upon the theory that it was a rebellion, and it was so 
declared by that government, in the most solemn form. In 
view of important questions that may hereafter be presented 
to this Court for its consideration and judgment, the State of 
Georgia will be considered as occupying the position that the 
government of the United States has asssgned to her in re- 
gard to the war. If, however, we consider the contest in 
which the people of Georgia were engaged with the govern- 
ment of the United States as a civil war, instead of a rebellion, 
the result must be the same, so far as the political status of 
the State is concerned, as well as the rights of the parties 
now before the court. “ A civil war,” (says Vattel,) ‘ breaks 
the bonds of society and government, or at least suspends 
their force and effect : it produces in the nation two indepen- 
dent parties, who consider each other as enemies, and acknow- 
ledge no common judge. These ‘wo parties, therefore, must 
necessarily be considered as thenceforward constituting, at 
least for a time, two separate bodies, two distinct societies. 
Though one of the parties may have been to blame in break- 
ing the unity of the State, and resisting the lawful authority, 
they are not the less divided in fact. Besides, who shall 
judge them? Who shall pronounce on which side the right 
or the wrong lies? On earth they have no common superior ; 
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they stand, therefore, in precisely the same predicament as 


two nations who engage in a contest, and being unable to 
come to an arrangement, have recourse to arms. This being 
the case, it is very evident that the common laws of war, 
those maxims of humanity, moderation and honor, which we 
have already detailed in the couise of this work, ought to 
be observed by both parties in every civil war.” Vattel, 
425, section 293. Thus it is very clear that the common laws 
of war, were applicable to the belligerent parties during the 
time the contest continued,—during the time the sovereign au- 
thority of the government of the United States was suspended 
by the force of arms in the State,—they were during that 
time belligerent enemies, so far only as to observe those max- 
ims of humanity, moderation and honor prescribed by the 
common laws of war, but they were domestic belligerent ene- 
mies, and not alien belligerent enemies, and that fact nega- 
tives the right of confiscation in this case, on the part of those 
who were resisting the sovereign authority of the government 
of the United States. Although the common laws of war 
are applicable to, and are to be observed during the continu- 
ance of a civil war, what is to be done when the sovereign 
authority of the government is asserted by force of arms over 
the State attempting to secede therefrom, and peace and order 
is restored in a civil war? “ When the sovereign,” (says Vat- 
tel,) “has subdued the opposite party and reduced them to 
submit and sue for peace, he may except from the amnesty 
the authors of the disturbances—the leaders of the party, 
He may bring them to a legal trial, and punish them if they 
be found guilty.” Vattel, 426. This could not be done 
until the sovereign authority of the government had been 
restored over the State, the civil war suppressed, the enemies 
of that sovereign authority subdued, and peace maintained. 
It was undoubtedly the duty of the government of the United 
States to have protected the people of Georgia against both 
foreign and domestic enemies, to have maintained the sover- 
eign authority of the United States over them ; but if, for a 
time, that authority was suspended by the force of arms in 
the hands of the domestic enemies of that government, what 
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was the duty of the government, when its authority was 
restored by force of arms, towards the people of the State, 
and what was the political status of the State according to 
the well-established principles of international law? We 
have already shown that the government might bring to trial 
the authors of the disturbance, and punish them, if found 
guilty, in case of a civil war, but what is the condition of the 
State, and the people thereof, at the termination of a ciyj] 
war? “The sovereign,” (says Vettel,) “is bound to protect 
the persons and property of his subjects, and to defend them 
against the enemy. When, therefore, a subject, or any part 
of his property, has fallen into the enemies possession, should 
any fortunate event bring them again into the sovereign’s 
power, it is undoubtedly his duty to restore them to their 
former condition, to re-establish the persons in all their rights 
and obligations, to give back the effects to the owners ; in a 
word, to replace everything on the same footing on which it 
stood previous to the enemy’s capture. The justice or injus- 
tice of the war, makes no difference in this case.” Vattel, 
392, section 205. The proposition to be established is, that 
although by civil war the State of Georgia, for a time, may 
have been in the hands of and under the control of domestic 
belligerent enemies and the sovereign authority of the Govern- 
ment of the United States may have been for a time suspen- 
ded; yet when that authority was restored by force of arms, 
the position of the State was in the Union, not only de jure 
but de facto, Vattel states, the principle which is applicable 
to the case: “If the sovereign retakes those towns, countries 
or prisoners, who had surrendered to the enemy, he recovers 
all his former rights over them, and is bound to re-establish 
them in their. pristine condition.” Vattel 394, section 210. 
The pristine condition of the State of Georgia, prior to the 
war, was one of the original thirteen sovereign States that 
formed the government of the United States, and then and 
now, constitutes an integral part of the sovereign authority of 
that government, the unity of which she could not destroy by 
her own act, unless the absolute legal right of separate State 
secession be admitted. If the State was in the Union upon 
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the suppression of a civil war both de jure and de facto, surely 
she was in the Union upon the suppression of a rebellion 
against the government of the United States. 

* According to these fundamental principles of international 
law, independent of the provisions of the Federal Constitu- 
tion, the war was prosecuted, on the part of the Government 
of the United States, for the purpose of maintaining its sov- 
ereign authority over all the States which constituted an 
integral part thereof, and to preserve the unity of the same, 
for the protection of the citizens thereof, and their property. 
This being so, what were the rights of the original owners of 
this railroad stock, at the time of the attempted secession of 
the State, in 1861? They were citizens of one or more of 
the United States, which did not attempt to secede from the 
Federal Union. By the 2d section of the 4th article of the 
Constitution of the United States, it is declared, that “the 
citizens of each State shall be entitled to all privileges and 
immunities of citizens in the several States.” The owners of 
this railroad stock, then, at the time of the attempted seces- 
sion of the State of Georgia, although citizens of another 
State within the Federal Union, had the lawful right to own, 
have, hold, and enjoy the title to the same in this State, under 
the supreme law of the land, which the war was prosecuted 
to uphold and maintain. 

But it is contended that inasmuch as the war, which was 
prosecuted by the Government of the United States, for the 
maintenance of its sovereign authority over the States which 
attempted to secede therefrom, assumed the proportions of a 
civil war, therefore, an organization of these latter States, for 
the purpose of resisting the authority of the Government of 
the United States, could, under the claim of belligerent rights 
during such war, lawfully confiscate this railroad stock, as 
the property of alien enemies. In support of this position 
the decision of the Supreme Court of the United States, in 
the Prize cases, is relied on—2 Black’s Rep., 666. In the 
case of Shortridge vs. Mason, in the Circuit Court of the 
United States, for North Carolina, reported in the American 
Law Review, for October, 1867, p. 95, Chief Justice Chase 
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says, in relation to the Prize cases, “but there is nothing in 
that opinion which gives countenance to the doctrine which 
counsel endeavors to deduce from it, that the insurgent States, 
by the act of rebellion, and by levying war against the natiun, 
became foreign States, and their inhabitants alien enemies,” 
In the case of Shortridge vs. Mason, it was held to be no 
defence to an action for debt, that the defendant had been 
compelled to pay the amount of the debt, with interest, to a 
receiver under the sequestration acts of the Confederate States, 
In relation to the principles asserted by the Court in the 
Prize casesy it may be remarked, that whilst it may be lawful 
for the regular established Government, in order to maintain 
its sovereign authority over those who attempted to resist it by 
civil war, to confiscate the property of the latter, found within 
the military lines of the former, during the existence of the 
war, as a belligerent right; yet, it does not follow, that 
those who are engaged in revolution for the purpose of resis¢- 
ing the lawful authority of that Government, can claim the 
lawful right to confiscate the property of citizens who adhere 
to the lawful Government, as alien enemies, under the claim 
of a belligerent right to do so, the more especially when they 
fail to make good that claim by force of arms. Ina legal point 
of view, the difference between the two cases will be at once 
apparent. The complainants, and those under whom they 
claim, derive their title to the railroad stock, under proceed- 
ings of an unauthorized, and unrecognized organization which 
has failed, and ceased to exist, and their title thereto being so 
derived, failed with it. It is the judgment of a majority of 
this Court, that the judgment of the Court below, upon this 
branch of the case, be reversed. 

2. In regard to the other question made in this case, 
whether the Central Railroad and Banking Company are to 
be held liable as guarantors, or warrantors of the title to 
this stock, simply because the Company allowed the trans- 
fer of the stock to be made upon their books, under the facts 
and circumstances presented by the record, it is the unani- 
mous opinion of the Court that the Company are not so lia- 
ble. By the 9th section of the charter of the Company, cer- 
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tificates of stock therein are transferred on the books of the 
Company only by personal entry of the stockholder, his or 
her legal representative. The stock is not purchased of the 
Company, but of the party who represents himself to be the 
owner of it, who, when the terms of sale are consummated, 
directs the transfer to be made by his personal entry, or that 
of his legal representative, on the books of the Company, to 
his vendee. In the absence of any fraud or collusion, on 
the part of the Company, the mere transfer of the stock on 
the books thereof, by direction of the vendor to his vendee, 
does not make the Company liable as a guarantor, or war- 
rantor, of the vendor’s title to the stock. If the vendor’s 
title to the stock is not good, the vendee must look to him 
from whom he purchased the stock, and to whom he paid the 
consideration therefor. There was an implied warranty on 
the part of the vendor of the stock that he had a valid title 
thereto. See Revised Code, section 2609. These cirtificates 
of stock are not such recognized currency as will protect the 
vendee thereof, as a bona fide purchaser. Revised Code, sec- 
tion 2597. It is the judgment of this Court, that the judg- 
ment of the Court below be affirmed upon this assignment of 
error in the record. Let the respective judgments be entered 
in accordance with the judgment of this Court. 

[See the dissenting opinion of Harris, J., after the next 


case. | 
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Wm. CHANCELY, plaintiff in error, vs. Ropert H. Barney, 
maker, and Wma. C. CLEVELAND, security, defendants ip 
error. 


Where it appeared on the face of a promissory note that it was given by 
defendants to the plaintiff, in consideration of the services of such 
plaintiff, as a substitute as a soldier in the Confederate army, to fight 
and bear arms against the Government of the United States. 

Held : That the consideration of the note was illegal and void. 


Harris, J., dissenting. 


Complaint. Nonsuit. Decided by Judge CoLE. Monroe — 
Superior Court. August term, 1867. 


This was complaint on the following writing : 


‘6 $2,500 00.”’ 

One day after date I promise to pay William Chancely, or bearer, 
Twenty-five Hundred Dollars, for services as a substitute for me, pro- 
vided he serves and releases me from service for the period of three 
years, or during the war now going on between the Confederate States and 
the United States of America. And if Iam not released from service 
for the above stated time, he is to receive only for the time he serves for 
me, at the rates of twenty-five hundred dollars for three years or the war. 

Ros’t H. BatLey, 

January 31st, 1863. W. C. CLevELAND, Security. 


The pleas were that the undertaking was only conditional, 
and payable in the currency of that time, which had been 
tendered and refused, and that the undertaking was illegal 
and void. 

Plaintiff introduced the obligation in evidence and closed. 

Defendant moved for a nonsuit, upon the ground that the 
contract was illegal and void. The Court so held, and 
granted the nonsuit. 

It is said this was error. The cause was argued at Decem- 
ber term, 1867, and held up for consideration. 


CABANISS ‘& PEEPLES, for plaintiff in error. 


A. D. Hammonp, by the Reporter, for defendants in 
error. 
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Warner, C. J. 


This was an action brought by the plaintiff against the 
defendants upon a note, or obligation, whereby, the defend- 
ants promised, one day after date, to pay the plaintiff twenty- 
five hundred dollars, as a substitute for one of the defendants 


_ in the Confederate army, for the term of three years, or during 


the war now going on between the Confederate States and the 
United States of America, dated 31st January, 1863. Upon 
the trial of the case, the Court below decided that the under- 
taking of the defendants was illegal and void, and nonsuited 
the plaintiff. ‘his decision of the Court below, is now 
assigned for error here. : 

The argument of the counsel for the plaintiff in error, is 
based mainly upon the ground that the State of Georgia had 
the lawful right to secede from the Union in 1861, and hay- 
ing done so, it was lawful for her people to form a new gov- 
ernment, and to make war upon the Government of the 
United States, and, therefore, the consideration for which the 
note in question was given, was a awful and valid considera- 
tion. This is a judicial, and not a political, question, depend- 
ing for its solution upon the legal right of the State to 
secede from the American Union, and then to make war upon 
the Government of the United States. This Court has noth- 
ing to do with the maintainance of mere abstract political 
theories. Did the State of Georgia have the legal right to 
secede from the American Union, according to a fair legal 
interpretation of the Constitution of the United States, to 
which she was one of the original parties? The first, and 
only Union formed by the sovereign independent States of 
America, was formed on the 9th day of July, 1778, under 
the name and style of “The United States of America,” by 
articles of confederation and perpetual Union between the 
States. This Union, so formed, was declared to be, by the 
13th article of the confederation of the United States, per- 
petual. In pursuance of a resolution adopted by the conti- 
nental Congress, on the 21st February, 1787, a Convention 
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was called of the several States, to be held at Philadelphia, 
“for the sole and express purpose of revising the articles of 
confederation, and reporting to Congress and the several Leg- 
islatures, such alterations and provisions therein, as shall, 
when agreed to in Congress, and confirmed by the States, ren- 
der the Federal Constitution adequate to the exigencies of 
government, and the preservation of the Union.” The object 
of calling the Convention, it will be perceived, was not to 
form a new Union, but for the preservation of the Union 
which had been already formed, and declared to be perpetual, 
The several States composing “ The United States of Amer- 
ica” assembled in convention at Philadelphia, and on the 
17th day of September, 1787, adopted the Constitution of the 
United States, as the fundamental law of the government, 
which was subsequently ratified by the people of each State, 
separately, in their sovereign capacity as States, and thus be- 
cume the supreme law of the land, in accordance with the 
terms and provisions thereof. We have already seen that the 
Union formed between the United States of America, in 
1778, was to be a perpetual Union. The people of each State, 
therefore, acting in their sovereign capacity, declare, in the 
most solemn form, in the preamble to the Constitution, that 
“We the people of the United States, in order to form a more 
perfect Union, and secure the blessings of liberty to ourselves 
and our posterity, do ordain and establish this Constitution, 
for the United States of America.” The evidence would 
seem to be incontrovertible that the Union of the States, un- 
der the Constitution, was intended by the framers thereof, 
and the several States ratifying it, to be perpetual. The ob- 
ject is expressly declared to be, on the face of the instrument, 
to form a more perfect Union than that which already existed, 
and that Union, as we have seen, was declared to be perpet- 
ual. The object and intention of the framers of the Con- 
stitution was to revise the articles of confederation, by which 
the first Union was formed, that it might remain indissoluble 
forever, for the benefit of themselves and their posterity. The ' 
Constitution itself, as well as the declared object of its adop- 
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tion, expressly negatives the legal right of separate State se- 
session. 

But it is said some of the States, before, and at the time 
of ratifying the Constitution, paiva that the right of se- 
cession was reserved to the State. Be that as it may, the 
reply to that argument is, that no such reservation was in- 
corporated into the Constitution, no terms of that or like 
character, are to be found in the instrument which they sol- 
emnly signed and ratified. All that may have been said, de- 
clared or resolved by the States as to the extent to which shew 
intended to be bound, or as to the rights reserved, unless in- 
corporated into the instrument which they signed and ratified, 
cannot now be considered in the legal construction of the 
Constitution. That instrument must be interpreted in accord- 
ance with tae terms and stipulations contained therein. If 
the States did not intend to be bound by the Constitution as 
it is, then they ought not to have signed and ratified it ; but 
having done so, dus are legally bound by its terms vil stip- 
ulations. 

Another argument advanced in favor of separate State se- 
cession is, that the Constitution was formed and ratified by 
sovereign, independent States; that that being so, each State 
has the legal right to judge for herself when the compact has 
been broken, and to resume the exercise of her inherent sov- 
ereignty when, in her judgment, she thinks proper to do so; 
that between sovereign, independent States there is no common 
arbiter to judge. Tothe common understanding of mankind, 
itis extremely difficult to perceive why a sovereign, indepen- 
dent State should not be bound by her voluntary engagements 
in the same manner as individuals, and be required to per- 
form them. Vattel, in speaking of the sovereignty of States, 
(an authority with which the framers of the Constitution were 
obviously familiar,) declares that “several sovereign and in- 
dependent States may unite themselves together by a perpet- 
ual confederacy, without ceasing to be each indvidually a 
perfect State. They will, together, constitute a Federal Re- 
public ; their joint deliberations will not impair the sover- 
eignty of each member, though they may, in certain respects, 
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put some restraint on the exercise of it, in virtue of voluntary 
engagements. A person does not cease to be free and in- 
dependent when he is obliged to fulfill engagements which he 
has voluntarily contracted.” Vattel, page 3, chapter Ist, sec- 
tion 9. Concluding, then, that the several States were soy- 
ereign and independent at the time of the adoption of the 
Federal Constitution, they were able and willing to bind them- 
selves together in a perpetual Union, for the purpose of es- 
tablishing a government, and voluntarily entered into a sol- 
emnly executed compact for that purpose, and the Constitu- 
tion is the legal evidence of that executed compact. What- 
ever powers, therefore, these sovereign, independent States 
voluntarily granted to the Federal government which they 
organized and created—whatever restraints they voluntarily 
imposed upon themselves as to the exercise of their respective 
attributes of sovereignty, as manifested by the Constitution— 
they are irrevocably bound thereby ; for, in the language of 
Mr. Justice Story, in Martin vs. Hunter’s lessee, (1 Whea- 
ton’s R., 304,) “ the Constitution was not intended to pro- 
vide merely for the exigencies of a few years, but was to en- 
dure through a long lapse of ages, the events of which were 
locked up in the inscrutable purposes of Providence.” An 
executed compact differs in nothing froma grant. 2 Bl. Com., 
443. <A grant, in its own nature, amounts to an extinguish- 
ment of the right of the grantor, and implies a contract not to 
reassert that right; a party is, therefore, always estopped by 
his own grant, although that party be a sovereign State. 
Fletcher vs. Peck, 6 Cranch’s R., 308. 

But if we concede, ex gratia, that one State has the legal 
right, by virtue of her inherent sovereignty, to judge for her- 
self that the executed compact into which she voluntarily en- 
tered, has been broken, and adopts her own mode and means of 
redress, still, it must also be conceded that every other State in 
the Union has precisely the same right, by virtue of her in- 
herent sovereignty, to judge for herself, that the executed com- 
pact has not been broken, and the result would be a resort to 
force to decide that question, which would necessarily defeat 
the declared object and intention of the people of the respect- 
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ive States in the formation of the government of the United 
States. The framers of the Constitution, however, (with that 
consummate wisdom and practical statesmanship which so em- 
inently qualified them for the work which they performed,) 
have made ample provision in the Constitution for the arbi- 
trament of all such controversies and disputes. The States 
themselves, by their own voluntarily executed compact, created 
the Supreme Court of the United States and declared that it 
should be the peaceful arbiter to settle all controversies aris- 
ing between the respective States; the States, by their solemn, 
executed compact, voluntarily renounced the right to judge for 
themselves as between each other, and the decision of their 
own chosen arbitrator, upon a proper case being made, is 
binding upon them. The argument, therefore, that there is 
no common judge to settle and determine controversies be- 
tween sovereign, independent States, and that they have the 
right to judge for themselves, has no legal foundation or sup- 
port, when attempted to be made applicable to the States of 
the American Union, for the reason that they, by their own 
voluntary engagements, have expressly stipulated, in the Con- 
stitution, that all controversies between them shall be deter- 
mined by a tribunal of their own creation and selection, which 
excludes all pretension that they may lawfully do it for them- 
selves. 

This view of the question is in strict accordance with the 
general principles of the law by which civil society is 
governed. Vattel states the rule to be, “that if any disputes 
arise in a State réspecting the fundamental laws, the public 
administration, or the rights of the different powers of which 
it is composed, it belongs to the nation alone to judge and 
determine them, conformably to its political constitution.” 
Vattel 12, section 36. Conformably to the political Consti- 
tution of the United States, the Supreme Court is made the 
chosen arbiter, to judge and determine the disputes and con- 
troversies that may arise between the respective States, of 
which the Government of the United States is composed, 
and not each State in her individual ‘capacity. This is no 
impeachment of the sovereignty of the States, but is in strict 











538 SUPREME COURT OF GEORGIA. 


Chancely vs. Bailey and Cleveland. 








accordance with their own voluntary executed compact, as 
expressly declared in the Constitution, in order to perfect 
and promote the practical operations of that government 
which they created and established for the benefit of themselves 
and their posterity. The ultimate political sovereignty of the 
government created by the Federal Constitution, resides in the 
United States of America. That government was not formed 
by the people of the American Union, nor does it purport, on 
the face of the Constitution, to have been so formed, but on 
the contrary, it purports to have been formed by, “ we, the 
people of the United States,” and not by “we, the people of 
the American Union.” ‘The Constitution was formed, and 
the Federal Government created by the people of the respect- 
ive States, acting in their sovereign capacity as distinct and 
separate political organizations. When the Constitution was 
adopted and ratified by the people of the respective States, in 
their sovereign capacity as States, they did not empty them- 
selves of any portion of their political sovereignty, or make 
any specific division of it. Sovereignty is indivisible and 
unalienable. Vattel 27, 31, sections 65 and 69. They formed 
a government, however, by their solemn executed compact, 
adequate to the wants and necessities of the people of the 
respective States, provided all the necessary political and 
judicial machinery, so as to make it a practical working 
government, to endure throughout all time. The several 
States, by their voluntary executed compact, expressly stipu- 
lated that the Federal Government which they created, its 
officers and agents, should exercise certain enumerated attrib- 
utes of sovereignty in their joint names, and solemnly stipu- 
lated that they would not, either expressly or by necessary 
implication. The powers granted to the Federal Govern- 
ment, by the States, as expressed in the Constitution, were 
intended to be a consolidation of power in that government, 
to that extent, intended to vest in that government, the 
supreme, irresistible, absolute, uncontrolled authority over the 
people of the respective States, so as to act efficiently and 
directly upon them as individuals, and as a wnit in the 
execution of those granted powers. It must be conceded, 
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therefore, that the Federal Government, to the extent of the 
owers granted to it by the States, in the Constitution, is, in the 
language of Washington, a consolidated government, and that 
the primary object was a consolidation of the Union, at least 
to that extent. See Washington’s letter transmitting the 
Federal Constitution to the Continental Congress. The 
powers not granted to the government of the United States 
by the Constitution, nor prohibited by it to the States, are 
expressly reserved to the States, or to the people thereof, and 
a State, in the language of the Supreme Court, in the case of 
the city of New York vs. Miller, (11th Peter’s Rep., 139,) 
“has the same undeniable and unlimited jurisdiction over 
all persons and things within its territorial jurisdiction as 
any foreign nation, where that jurisdiction is uot swrrendered 
or restrained by the Constitution of the United States.” 
Thus it is apparent, that whatever powers were granted 
by the voluntary executed compact of the sovereign States to 
the Federal Government, to be exercised in their joint names 
for the preservation and consolidation of the Union, as therein 
expressed, binding upon them to that extent and no more. 
“In England, the sovereign power, quoad hoe, is vested in 
the person of the King. Whatever contracts, therefore, he 
engages in, no other person in the kingdom can legally 
resist or annul.” Ist Bl. Com., 257. ‘The sovereign power 
of the State of Georgia, at the time of the adoption and rati- 
fication of the Federal Constitution, was vested in the people 
of the State, as a distinct and separate political organization. 
Whatever, therefore, they, in their sovereign capacity, volun- 
tarily bound themselves to do or not to do, by the terms and 
stipulations contained in the Constitution of the United States, 
they could not afterwards legally delay, resist, or annul, by 
separate State secession from the Union; they were inviolably 
bound in law, by their solemn executed compact ; for we have 
already shown that their declared object was to form a more 
perfect Union of the States, which Union was then already 
declared to be perpetual. 
We have previously stated that the ultimate political sov- 
ereignty of the Federal Government resides in the United 
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States of America. The truth of this proposition may be jj. 
lustrated by reference to the contemporaneous history of that 
Government from the day of its organization up to the pres- 
ent time. “Sovereignty (says Vattel) is that public authority 
which commands in civil society, and orders and directs what 
each citizen is to perform to obtain the end of its institution,” 
Vattel, page 12, section 34. All the laws of the Federal 
Congress are enacted in the name of the United States, where 
the political sovereignty resides. All orders of the Federal 
Government are issued in the name of the United States, where 
the political sovereignty of the government resides. Treason 
is an offence committed against the political sovereignty of the 
government. The Federal Constitntion declares that treason 
“ shall consist only in levying war against the United States, 
or in adhering to their enemies, giving them aid and com- 
fort.” The process and mandates of the Federal Courts is- 
sue in the name of the United States, where the political soy- 
ereignty resides. The flag of the Union is an emblem of 
sovereignty, but it was not designed with one star, as repre- 
senting the sovereignty of the Federal Geovrnment, or as 
representing the sovereignty of the entire people of the Amer- 
ican Union, but it was designed with thirteen’ stars, thereby 
intending to represent the sovereignty of the thirteen United 
States, and wherever that flag floats, on the land or the sea, it 
is an emblem of the sovereignty of the United States of Amer- 
ica, where the ultimate political sovereignty of the Federal 
Government resides. By the 6th article of the Constitution 
of the United States, it is declared that “this Constitution, 
anc the laws of the United States which shall be made in pur- 
suance thereof, and all treaties made, or which shall be made, 
under the authority of the United States, shall be the supreme 
law of the land, and the Judges in every State shall be bound 
thereby, anything in the Constitution or laws of any State to 
the contrary notwithstanding.” Why is the Constitution, 
and laws of the United States made in pursuance thereof, the 
supreme law of the land? Because the several States of the 
Union, acting in their sovereign capacity, by their voluntary 
executed compact, have declared that they shall be so, in order 
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to form a more perfect Union, etc. Why are the citizens of 
Georgia bound to observe and obey the Constitution and laws 
of the United States, made in pursuance thereof, as: the su- 
preme law of the land? Because the State, acting in her 
sovereign capacity, has commanded them to do so, in the Con- 
stitution of the United States, in order to form a more perfect 
Union, etc. The mandate of the States is not any the less po- 
tent or imperative because it is embodied in the Constitution 
of the United States. All the powers granted by the States 
to the Federal Government in the Constitution, are to be ex- 
ercised by that government, and are made obligatory upon the 
citizens of every State, by the voluntary, executed compact of 
the States, acting in their sovereign capacity as such, in order, 
as they declared, to form a more perfect Union than that 
which then existed by the articles of confederation, which 
was declared therein to be a perpetual Union. It is an un- 
deniable fact, that the political sovereignty of each of the 
States, at the time of the formation of the Constitution, re- 
sided in the people thereof, and that the Federal Government, 
from the time of its organization under the present Consti- 
tution, has been operated and conducted in the name of that 
sovereign authority, to-wit: “The United States of Ameri- . 
ca.” The several States, when they assembled in conven- 
tion to form the Constitution, had two leading objects in view. 
First, to preserve the Union of the States. Second, to form 
a Federal Constitution, adequate to the exigencies of govern- 
ment. The result of their labors is to be found in the Con- 
stitution of the United States. The several States, by their 
voluntary, executed compact, created the Federal Government 
and granted such powers to it as in their judgment would be 
adequate to the exigencies of good government. ‘Phe Con- 
stitution, so formed, was submitted to a convention of dele- 
gates chosen in each State by the people thereof, was ratified 
by them, as separate and distinct political organizations, and 
thus became the supreme law of the land. 
The State of Georgia, then, ever since the adoption and 
ratification of the Federal Consivalbai has, and does now, 
constitute an integral part of the political sovereignty of the 
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government of the United States of America. She became 
so by her own voluntary, executed, irrevocable compact, for the 
express purpose of forming a more perfect Union of the States 
than that which already existed; to establish justice, insure 
domestic tranquility, provide for the common defence, pro- 
mote the general welfare and secure the blessings of liberty 
to her people and their posterity. By no act of her people, 
therefore, could she lawfully reassert and resume the powers 
thus granted, and thereby destroy the unity of that govern- 
ment of which she constituted an integral part, except by 
succesful revolution, which has not been accomplished. It is 
to be regretted that the political heresy of peacable State se- 
cession from the Union, as being practically different from 
revolution, should ever have found a lodgment in the minds 
of our people. It finds np legal support either in the Federal 
Constitution or in the decisions of the Supreme Court of the 
United States, the recognized interpreter and expounder of 
that instrument. 

The result and logical conclusion, therefore, is that the 
plaintiff in error, when he made the contract sued on, to serve 
as a substitute in a war against the government of the United 

~ States of America, of which government the State of Georgia 
constituted an integral part, violated the supreme, paramount 
law of the land, and the contract is, therefore, null and void, 
Allegiance is the tie or ligament which binds the citizen to the 
government in return for the prctection which the government 
affords him. The paramount allegiance of the plaintiff, asa 
citizen of Georgia, was due to that government which she, in 
her sovereign capacity, had commanded him to obey as the su- 
preme law of the land, and her mandate is to be found in the 
Constitution of the United States, which declares that that 
Constitution, and the laws of the United States made in pursu- 
ance thereof, shall be the supreme law of the land, anything in 
the Constitution or laws of any State to the contrary notwith- 
standing. The plaintiff contracted to engage in a war against 
the United States. The State of Georgia, in her sovereign 
capacity, has commanded him, as well as all of her citizens, 
in the Constitution of the United States, to observe that 
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“treason against the United States shall consist only in levying 
war against them, or in adhering to their enemies, giving them 
aid and comfort.” These mandates made to the citizens of 
the State, by her sovereign authority, are not any the less 
binding upon them because the same are embodied in the 
Constitution of the United States. It is the voice of their 
sovereign, speaking as an integral part of the sovereignty of 
the government of the United States, in the most authorita- 
tive and solemn form, and in the language of her own volun- 
tary, executed compact, which all are bound to obey as the su- 
preme law of the land, for the simple reason that the State, in 
her sovereign capacity, in common with the other States which 
formed and ratified the Federal Constitution, has commanded 
them to do so. It is, therefore, the judgment of the major- 
ity of the Court that the judgment of the Court below be 
affirmed. 


Nore.—Watker, J., concurred in the judgments in the two foregoing 
causes, but wrote out no opinion. 


Harnis, J., dissenting in this and the foregoing cause. 


It is not within the narrow confines of municipal law that 
we are to look for the principles upon which a correct 
decision of the questions presented by the record in the above 
causes can be made. They are to be collected from the vast 
field of international law, and especially that portion of it 
oceupied by war. 

The resolution of the legality of the confiscation and sale of 
the Railroad shares in the first case, and in the other of the 
legality of the consideration of the promissory note given for 
the services of the plaintiff in error as a substitute in the 
ranks of the Confederate army for one of the promisors, can 
depend, in my opinion, only on two propositions. If either of 
those propositions be true, the judgment of the majority ot 
this Court cannot for a moment, be supported. 

Those propositions are: 

Ist. If the States which withdrew from the Federal Union 
and formed afterwards the Southern Confederacy, were sov- 
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ereign or perfect States at that time, as such States, they had g 
right to engage in public war with those States which cop. 
tinued in the Federal Union; or, 

2d. If the States attempting to withdraw from the Federal 
Union, formed the de facto government called the Souther 
Confederacy, and engaged in war with those which did not 
attempt to withdraw, and that war was recognized by the 
Federal Government as a civil war and the Southern Confed- 
eracy as a belligerent power, then from such recognition, the 
Southern Confederacy was invested with all the belligerent 
rights and powers which belong undeniably to sovereign 
States or nations engaged in public war, or in other words, 
the question is, whether the war between the States was 
public or a civil war. 

If the view that I have taken of our systems of govern- 
ment be founded in fact, (and I think it is confirmed by all 
American history,) it must be conceded by all who reason, 
that when the Federal Constitution of 1789 was adopted by 
the conventions of the separate States then ratifying it, they 


were each sovereign and independent States, with an unques-' 


tionable right either to agree to or reject it. If they were 
then sovereign and independent States, and could not have 
been coerced by their associates under the articles of confed- 
eration, to agree to the more perfect union of the Federal 
Constitution, the important enquiry arises and demands a 
definite answer—wzhen and by what instrument was their 
sovereign and separate existences as States lost or surren- 
dered? That sovereign powers, which were witheld by the 
States from the Confederate Congress, which preceded the 
adoption of the Federal Constitution, were by the latter 
instrument, delegated to the departments of government 


under it, for the exercise of those powers fur the benefit of | 


the States thus united, is undeniable, but upon the authority 
of what publicist can such delegation to a common agent of 
such sovereign powers be held to be a surrender of sover- 
eignty ? 

A complete answer to those who say that sovereign char- 
acter of the States was surrendered by the creation of the 
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Federal Government, will be found in the following extract 
from Vattel: “ Finally, sovereign or independent States 
may unite themselves together by a perpetual confederacy 
without ceasing to be each individually a perfect State; they 
will together constitute a Federal Republic; their joint delib- 
erations will not impair the sovereignty of each member, 
though they may in certain respects, put some restraint on 
the exercise of it in virtue of their voluntary engagements. 
A person does not cease to be free and independent when he 
is obliged to fulfil engagements which he has voluntarily 
contracted.” The latter portion of this extract is conclusive 
that the States adopting the Federal Constitution did not 
cease to be free and independent, because they entered into 
covenants with each other, and could in consequence thereof, 
be compelled to fulfill the engagements which they had vol- 
untarily contracted. Thus it is apparent that the obligation 
to fulfill covenants made by a sovereign or perfect State is 
entirely compatible with continuing sovereignty and inde- 
pendence. I may go a step further and concede that those 
States who suffer by a breach of such covenants, may, as in 
all cases of leagues, conventions, compacts and treatise, (for in 
principle, they stand precisely on the same footing,) redress 
themselves as sovereign and independent States can do; but 
because such rights of redress have attached, they can in no 
wise effect the character of the States, breaking their covenants 
as States. Let it be borne constantly in mind, that that 
character remains unaltered and unalterable by any violation 
of their covenants. There is no fact more indisputable than 
that, if any prominent advocate of the Federal Constitution 
had in any one of the State Conventions, either directly or 
indirectly, intimated an opinion, that by the ratification of 
the Federal Constitution, the States surrendered their separate 
individuality and sovereignty as States, such was the extreme 
jealousy for the maintenance of State sovereignty, such an 
opinion, or intimation of opinion would have led to the 
prompt and overwhelming rejection of that instrument. 

This contemporary history ought, with every man seeking 
to understand the structure of American Governments, to be 

36 
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decisive of the great point, that the States were as sovereign 
after the ratification of the Federal Constitution, as they were 
under the articles of confederation. 

The enquiry is then, the States being perfect States accord- 
ing to Vattel, not whether they had a right to withdraw 
from the Federal Union or Constitutional compact without 
ineurring the penalties they hazarded by so doing, but whether 
the power to withdraw is not a right necessarily inherent in 
every perfect State? If they were perfect States, they had an 
inherent right to alter their forms of government, and to 
institute new governments. Their obligation to observe the 
covenants of the Federal Constitution was exactly the same 
as that resting upon the sovereign States in their conventions, 
compacts and treatise with each other, the engagements being 
between equals, conferring rights and imposing restrictions, 
The reasons of justification for a breach of their engagements 
should be so strong as to vindicate their acts before the world 
of public opinion. Whether broken with, or without ade- 
quate cause, or however those engagements may have been 
sought to be enforced, the important fact stands out unaf- 
fected by any of these considerations, that the acts done 
were acts of sovereign or perfect States. 

From what I have said it will appear that I assert as 
propositions which I think cannot successfully be contro- 
verted— 

1st. That the Federal Constitution was made by the people 
of separate, sovereign and independent States. 

2nd. That ratifying the Federal Constitution by separate 
State Conventions, they, by such action distinctly asserted 
their sovereign and independent character as States. 

3d. That the Federal Constitution contains, within itself, 
no surrender of their individual character as States. ’ 

4th. That being perfect States, the Southern States, re- 
nouncing the obligations of the Federal Union, had an in- 
herent right to form, as they did, the Southern Confederacy. 

5th. That as perfect States, they had a right to engage in 
war, as other sovereign States could do. 

If the proposition, then, be true, that they were States, then 
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‘the war in which they engaged with the other States remain- 
ing in the Federal Union, was a public war, If the war 
was a public war, it can admit of no doubt that in its prose- 
cution, according to the rules and rights of war, whatever 
was done by them was legal, and is so regarded by the world. 

To the States, thus making public war, belong the rights 
of. raising and maintaining armies, coining money, borrowing 
money, using the public credit, issuing treasury notes, em- 
ploying all the instrumentalities necessary or appropriate to 
their defence, weakening the power of the adversary, as by 
captures on sea or land, and also by confiscating enemies’ 
property within their limits. 

In Brown ys. The United States, 8 Cranch, 143, it is said 
that as to enemies’ property found within the territory of a 
belligerant power the right of confiscation is fully admitted 
by all publicists. War is not itself, an absolute confiscation. 
It simply confers the right to confiscate, which right is en- 
forced by legislation. The enemy is not divested of his prop- 
erty by war. His title remains in full vigor until a hostile 
seizure and possession has impaired his title. 

Whilst the practice of declining to confiscate debts and 
credits, and the private property of an enemy, will be found 
to be the wisest and most liberal policy, and which will, in 
the progress of time, become-the settled rule of all civilized 
nations, at this day, by the laws of war, the right of con- 
fiscation is an uncontyolled power, belonging to sovereign bel- 
ligerents. 

From the foregoing line of argument, it must be apparent 
that I entertain the opinion that the recent war between the 
States, was a public war, and that, therefore, the actual con- 
fiscation by the Courts of the Southern Confederacy, of the 
Railroad shares owned by Northern citizens, then the ene- 
mies of the Southern Confederacy, was authorized by the 
laws of war, and that the purchasers thereof, under a sale after 
its condemnation, acquired a valid title, and further, that the 
note given in the other case, to the substitute, to take the 
place of the maker in the Confederate ranks, was founded on 
a legal consideration, 
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Since delivering, orally, in June last, my dissentient opin- 
ion to the judgment of my associates, I have met with, and 
perused with care, the first volume of a work, by the Hon. 
orable Alexander H. Stephens, entitled “The War Between 
the States.” I regret that I am precluded, by the delay 
which has already palit and the pressure to forward this 
opinion for publication, that I cannot make, from that great 
work, extracts which would support the train of thought 
which I have expressed. I refer, therefore, to it generally, 
regarding this volume as the most important contribution 
ever made by an American statesman, to political science, 
It is destined to become a high authority, and will, doubt- 
less, be made a text-book in our colleges. 

But it will probably be denied that it was a public war, 
a war between sovereign States. As it is not necessary, to 
the maintenance of the conclusions to which my mind has 
been conducted, to adhere to the position that it was a publie 
war, I propose, therefore, to consider the questions in the 
record, as they are affected by civil war. 

My associates, when the judgments of the majority were 
announced, not having preceded them by any exposition of 
the reasons upon which they were predicated, have left me 
without any means of reply, but by conjecture. 

They are constrained, logically, I think, in order to main- 
tain their judgments, to assume that the Southern States, in 
attempting to throw off the obligations of the Federal Con- 
stitution, and forming new government and waging war with 
the States which remained in the Federal Union, were insur- 
gents and rebels against the lawful sovereign authority of the 
United States Government, and that consequently, whatever acts 
were done by them in the prosecution of such insurrection, were 
illegal and void. 

If the late war had been marked merely by the armed 
resistance of some of the citizens of the State to its laws, or to 
the laws of the Federal Government, as in the cases in Mas- 
sachusetts in 1789, and in Pennsylvania in 1793, it would 
very properly have been called an insurrection, and the acts 
of such insurgents have been held as illegal, the relations of 
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the States towards each other not being affected politically 
thereby, and those citizens in revolt, not having acquired the 
epithet and privileges of enemies. 

But when such insurrection covers a Territory or State, 
and the citizens are in arms, not by their own will, but by the 
compulsory power of the State Government, such resistance 
assumes the proportions, and is acknowledged by the nations - 
as civil war. 

In the Supreme Court of the United States, in what are 
familiarly known as the Prize Cases—reported in 2nd Black, 
P. 666—it was urged in argument, that the people of the 
South were znsurgents, that they were traitors, and, as such, 
could not make war. To this Justice Grier, delivering the 
opinion of the Court, replied: “The law of nations is called 
the law of nature. It is founded in the common consent, as 
well as the common sense, of the world. It contains no such 
anomalous doctrine as that which this Court is, for the first 
time, desired to pronounce, to-wit: That insurgents, who 
have risen in rebellion against their sovereign, expelled her 
Courts, established a revolutionary government, organized 
armies, and commenced hostilities, are not enemies, because 
they are traitors, and a war levied on the Government by 
traitors, in order to dismember and destroy it, is not a war, 
because it is an INSURRECTION.” 

In this extract, there are two material declarations; Ist, 
it was a war, and 2nd, that the citizens of the Southern Con- 
federacy were the ENEMIES of the Federal Government. 
That war was, according to the Supreme Court of the Uni- 
ted States, a civil war. 

I have, before, expressed my own conviction that the war 
was a public war, as much so, indeed, as the recent war be- 
tween Prussia and Austria; but, as a tribunal, to which this 
Court is bound to conform its judgment in such cases, has de- 
cided it to have been a civil war, my associates are constrain- 
ed, by that judgment, to ignore the idea that it was no more 
than an insurrection. They are bound to treat it as a civil 
war, drawing after it all the consequences which flow from such 
recognition. “A civil war,” says Vattel, “breaks the bands of 
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society and government, or, at least, suspends their force and 
effect. It produces, in the nation, two independent parties 
who consider each other as enemies, and acknowledge no com- 
mon judge.” The two parties, therefore, must, necessarily, be 
considered, at least for a time, as constituting two separate 
bodies, or distinct societies. Having no common superior to 
judge between them, they stand in precisely the same predica- 
ment as two nations who engage in a contest, and have re- 
course to arms. This being the case, it is very evident that 
the common laws of war, those maxims of moderation and 
honor, ought to be observed by both parties in every civil 
war. A civil war is never proclaimed, eo nomine, against ac- 
tual insurgents. Its actual existence is a fact which a Court 
is bound to notice and to know. Its true test is to be found 
in the fact that the regular course of justice is interrupted 
by revolt, rebellion or insurrection, so that the Courts of jus- 
tice cannot be kept open. A civil war exists, and hostilities 
may be prosecuted on the same footing as if those opposing 
the Government were foreign enemies invading the land. Mr. 
Wheaton, in his treatise on the law of nations, says: “The 
general usage of nations regards such a war [civil war,] as 
entilling both of the contending parties to all the rights of war 
against each other, and even as respects neutral nations.” 
Mr. Justice Nelson, in delivering the dissenting opinion of 
the minority, in the Prize Cases, (the Judges differed only as 
to the point of time when the United States Government re- 
cognized the existence of civil war,) said: “In the case of a 
rebellion, or a resistance of a portion of the people of a coun- 
try against an established government, there is no doubt, if, 
in its progress and enlargement, the government thus sought 
to be overthrown, sees fit to recognize or declare the exist- 
ence of a civil war, that recognition or declaration will draw 
after it all the consequences and rights of war between the 
contending parties AS IN THE CASE OF PUBLIC WAR.” 

These quotations establish, beyond dispute, that, by the 
laws of nations, where a civil war exists, and it has been re- 
cognized by the government claiming paramount authority, 
that civil war stands upon the same footing, in all respects, as 
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does a public war between independent nations, and such recog- 
nition draws after it all the rights and consequences which 
belong to public war. The Act of Congress of the 13th 
July, 1861, says Mr. Justice Nelson, veal state of civil 
war between the Federal Government and the Southern 
Confederacy, and made it territorial. In the recognition of 
a civil war by the Act of the 13th July, 1861, is involved, 
necessarily, the recognition of the Southern Confederacy as a 
belligerent power, or government de facto ; for they are sy- 
nonymous. Such recognition was a concession to the South- 
ern Confederacy of the same belligerent powers and rights 
which the Federal Government claimed and could exercise. 
It drew after it the acknowledgment that it was a govern- 
ment, with all the departments necessary to the exercise of 
the powers and rights belonging to government, and that 
they were legally invested with such powers and rights as 
instruments or means essential to its existence. 

Such belligerent power or de facto government, then, could 
rightfully do, in carrying on the civil war and maintaining 
its resistance, what a free and independent State could do— 
the measures of right and power and means being precisely 
the same in both belligerents. It follows from this postulate, 
that in the administration of justice in the decision of ques- 
tions before its Courts, indeed, in all matters touching its 
own defence or security, the acts of the several departments 
of a belligerent power or de facto government, are as legal 
and unquestionable as are those of independent nations. 

It was insisted by the counsel for the Central Railroad that 
the Prize Cases show that nothing more was decided by them 
than “the existence of war, and of belligerents’ rights, 
whilst the war continued.” If, by this, they meant to say that 
the Supreme Court of the United States held that it was an in- 
surrection only, and did not change the relations of the States 
engaged, so as to make their citizens respectively enemies to 
each other, they have greatly misunderstood the extent of the 
principles of public law upon which these cases were decided. 
The Prize Cases admit “that, in organizing the rebellion, 
the States acrED as States claiming to be sovereign; that: it 
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was no loose organized insurrection, having no defined bound. 
ary or possession. It had a boundary marked by lines of 
bayonets, and, south of this line, is enemies’ territory, claim. 
ed and held in possession by an organized, hostile, belliger. 
ent power.” 

* But counsel say that the belligerent rights belonged to the 
Southern Confederacy only whilst the war continued. It is 
certainly true, belligerent rights exist only whilst war con- 
tinues, and if this truism was all that was meant to be as- 
serted, it would not have challenged remark ; but, if thereby 
it was meant to assert or covertly insinuate, that the conquer- 
ing government could, at its will or pleasure, retract, when 
the war was ended, what it had granted during the war, and 
that it could treat as illegal, acts which, during the war, were 
conceded to be legal, it is a proposition so monstrous, from 
its unmitigated iniquity, as to shock the reason, and forbid its 
consideration. Common sense would revolt at such a pre- 
tension by a conqueror; as it would be antagonistic to those 
maxims of justice, honor and equality, which are supposed 
to regulate the relations of governments in war and in peace, 
Conquest gives no right to undo, what, during war, was 
rightfully done. Whatever acts were done by a belligerent 
power, in the exercise or enforcement of belligerent rights, 
stands afterwards as they stood when done—legal, unim- 
peachable. Any other conclusion would make the concession 
of belligerent rights, if not sheer nonsense, a mere mockery, 
a fraudulent device to lull the fears of a belligerent adversa- 
ry at the time, and to acquire substantial and unequal advan- 
tages thereby, and, upon the cessation of hostilities, to re- 
assert all the powers and claims which had been waived. 

It is not for the Federal Government, claiming sovereign 
rights and supremacy over the Southern Confederacy, with 
which it wages war to reduce the latter to obedience, to treat, 
after its recognition of the war as a civil war, the Southern 
States as in insurrection, or their citizens, who took up arms 
at the command of their States, as rebels or traitors. Its juris- 
diction over them has passed away by its consent and acts. 
They can be treated only as foreign enemies, over whom the 
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caunicipal laws of the conquering government cannot be ex- 
tended. That government cannot drag the citizens of the 
conquered de facto government, now before its municipal tri- 
bunals, to answer to charges of treason. If there was orig- 
inally, in resorting to arms, insurrection and treason, that 
Government has condoned it, by recognizing it as civil war. 
All its power over those in arms ceased by raising them to its 
level, and terming them and treating them as enemies, and the 
epithets of rebels and traitors, applied to them so freely, 
through ignorance or malice, are as inappropriate and untrue 
as they are insulting and wanting in magnanimity. 

It is evident, from the premises, that the Federal Govern- 
ment has no right, whatever, to vacate the judgments of the 
Prize and other Courts of the Confederate Government in 
sequestering or confiscating enemies’ property within its lim- 
its, nor, in any mode, can it divest the title of a bona fide pur- 
chaser of such property actually confiscated, so as to restore 
it to the original owner unaffected by what has transpired. 
It should be remembered that conquest gives no right to pri- 
vate property not seized and appropriated as booty at the 
time; and hence, the railroad shares in the hands of a bona 
fide purchaser, under judicial condemnation and sale, not 
having been re-seized or recaptured by the army of the Fed- 
eral Government, the doctrines of the jus postliminii could not 
obtain. Confiscated during the civil war, as enemies’ pvop- 
erty, and sold, and, not having come again into the hands of 
the conquering government, it is incapable of being restored to 
its original owner. The claim of these original owners is 
against the Federal Government for compensation or indem= 
nity for the loss they sustained. 

If the reasoning employed in this opinion, or rather so 
much of it as flows directly from the decisions of the Prize 
Cases and the laws of nations, be sound, it necessarily fol- 
lows that, as Ward and Owens are bona fide purchasers of 
the railroad shares which were confiscated by the laws of the 
Confederate Government, judicially condemned as enemies’ 
property in one of her Courts, and sold by a public officer 
of that Government, and thereby, passed out of the posses- 
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sion and control of that Government, their title, under sueh 
sale, is good against the claim of property of the original owners, 
and the Central Railroad and Banking Company should be 
decreed to cause appropriate entries of the ownership of Ward 
and Owens to be made on the stock book of the corporation, 
It must follow also, in the other case, that the note given by 
Bailey and Cleveland to Chancely, for his services as a sub- 
stitute for Bailey in the Confederate army, is founded on aq 
valid consideration, and that judgment should have been 
rendered in favor of Chancely. 

The termination of the civil war in the conquest of the 
Southern Confederacy as a belligerent power, produced con- 
sequences which the necessities of this argument do not re- 
quire me to consider further than to say that, beyond all de- 
nial, the States composing it remained as States during that 
war, with perfect organizations, performing all their fune- 
tions with the same regularity as they had previously to the 
war. Conquest dissolved the Confederate Government ; but 
the States composing it remained. The conquest restored 
the authority of the Federal Government, where it had been 
displaced by the Confederate Government, and conferred the 
right only to change or alter the political laws or institutions 
adverse to its own, according to its policy or will ; but con- 
quest did not, could not, give to the conquering government 
any power over the executed and past, so as to annul that 
which, when done, was legal, and, by its own concession, 
was a right belonging to a belligerent power. 

And here I may be pardoned for referring to an opinion 
entertained in 1865 by the highest functionary of the United 
States Government, as I learned it from the then provisional 
Governor of Georgia, viz: That all the acts done during the 
civil war by the State. Government were illegal, and that, upon 
its termination, there was not, within the State, a single 
rightful functionary, of her own creation, with authority to 
legislate, to interpret or execute her laws. 

I mention this fact, not directly within the line of the ar- 
gument used to demonstrate the incorrectness of the judg- 
ment of my associates, though it springs from the same mis- 
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take of regarding the late war as a mere insurrection, com- 
mon to the reasoning of all of them, but to exhibit how 
terrible are the errors into which men of great ability, in- 
yested with immense power, do fall, from disregarding the 
clear and simple principles of the public law, which I have 
endeavored to illustrate and apply. The existence of such 
a political chaos, arising from civil war and conquest, as is so 
distinctly indicated by the opinion just mentioned, it is ap- 
prehended, is without a type since the creation of man, An 
opinion like this might be viewed with a tolerant indulgence, 
if the principles of public law were unsettled, floating in the 
mind, vaguely apprehended, and casually drawn into appli- 
cation by statesmen; but when, for centuries, they have 
been explored in all their bearings, considered in all their 
force, pursued in all their consequences, and reduced to a 
code of definite rules, furnishing a just and common stand- 
ard to which nations do appeal with confidence in the ad- 
justment of their controversies, there should be, at this day, 
no excuse for ignorance or misapprehension of them. These 
principles, when they come in conflict with the doctrines of 
the common or municipal law, are paramount and controll- 
ing. I esteem them of such surpassing importance for the 
protection of the South against the insolence and will of 
those who claim unlimited power over the conquered, that, 
with the design of deepening their impression on the minds 
of those who have no other security than in them, I cannot 
forego the temptation of making a succinct summary of those 
from which my deductions have been made. 

War being the force employed by a nation or State for its 
defence or the maintenance of its rights, whenever it acquires 
the character of a civil war, the belligerent power or de facto 
government with whom it is waged, is recognized during its 
continuance, for every purpose, as an independent State, with 
all the faculties and powers of government which belong of 
right to independent States. The recognition of the exist- 
ence of a civil war was an acknowledgment that the Southern 
Confederacy was a belligerent power or de facto government; 
such recognition drew after it, of necessity, according to the 
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law of nations, the right of this belligerent power to pros- 
ecute the war; this involved the power to raise and support 
armies, employ mercenaries, make contracts for their service, 
prescribe conditions of enrolment and substitution; it in- 
volved the right to command every citizen to defend the goy- 
ernment de facto as far as he was able. As this duty was a 
legal one, as the citizen was bound to obey a power, he could 
neither resist or call in question, obedience to its will cannot 
subject him, at any time thereafter, to punishment for such 
obedience to the municipal laws of the government against 
which he has borne arms. By that government he has been 
recognized as a foreign enemy. He, then, when captured or 
conquered, can be dealt with by the conqueror only as an en- 
emy. Again: as the belligerent power or de facto govern- 
ment has been invested with all the powers and rights of in- 
dependent States engaged in public war, it follows that to 
it belongs all the rights and powers of government, such as 
coining money, borrowing money, issuing its bonds or treas- 
ury notes, using its credit, weakening the resources of its 
adversary, and, by legislation, prescribing how enemies’ 
property, within its territorial limits, may be captured or 
seized and confiscated, and its proceeds appropriated to pub- 
lic uses. 

I am pursuaded that, if the principles of public law, de- 
termining the rights and relations of States in peace and 
war, and the results of conquest, were thoroughly understood 
and applied by the municipal Courts of the United States 
Government, and of the States which have been conquered, 
with intelligence and fidelity, the multitude of questions 
which now vex, and will, for years, probably, agitate our 
tribunals, and which, at every step, are embarrassing the in- 
terpretation and validity of contracts, could receive an easy 
and correct resolution. 

I file this dissentient opinion under the strong conviction 
that the time is not distant, when the legal mind of this coun- 
try will be found in entire unison with the views I have ex- 
pressed, and then the wonder will be, that reason had ever 
been so demented as to deny or ignore their conclusiveness. 
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Rog, cas ¢jector, and JoHN E. McGrecor, tenant, plaintiff 
in error, vs. Dok, ex dem, of NATHAN G. CuRIsTIE, defen- 


dant in error. 


Although this Court would have been satisfied with the verdict of the 
jury in favor of the defendant, yet, as the Court below has granted a 
new trial, we will not control its discretion in doing so. This Court is 
always more reluctant to control the discretion of the Court below, in 
granting a new trial, than in refusing it. 

Fjectment. Motion for new trial. Before Judge CLARKE. 


Terrell Superior Court, May Term, 1867. 


This was ejectment for L. L. 163, in the 4th District of 
said county, upon the demise of Nathan G. Christie, against 
John A. McGregor, tenant in possession. 

Plaintiff read in evidence the grant from the State of said 
lot to James Calahan, a deed from James Calahan to said 
Christie. made in Eufaula, Alabama, in presence of E. B. 
Young, and Henry A. Young, Notary Publics, and dated 
20th December, 1855. (This deed was drawn from defend- 
ant’s possession.) Having shown the locus in quo, and that 
the tenant was in possession of the premises at the commence- 
ment of the suit, plaintiff closed. 

Defendant then read in evidence a deed to said lot from 
Richard Calahan to James Johnson, dated 11th May, 1855. 
The defendant then read the interrogatories of several 
witnesses, to-wit: Of the Clerk and Sheriff of Jackson 
county, Florida, the Judge of Probate, the Sheriff, the Clerk, 
and County-Surveyor of Walton county, Florida, all of 
whom were old residents and officers in Jackson county, 
Florida, where said James Calahan professed to reside, and 
testified that no such man ever lived there, so far as they 
knew. On the plaintiff’s part, there were several sets of 
interrogatories, showing that James Calahan did reside in 
Georgia, in Montgomery county, and then in Decatur county, 
and went from Georgia to West Florida. One of these wit- 
nesses said he married Calahan’s niece, and another was his 
mother. There was some other testimony as to the existence 
of James Calahan. 
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The verdict was for the defendant. Plaintiff moved for g 
new trial, on the ground that the verdict was contrary to the 
evidence, ete. The Court granted a new trial, and of that 
complaint is made. 


Lyon & Irw1y, for plaintiff in error. 
E. L. Doveuass, for defendant in error. 


Warner, C, J. 


The error assigned to the judgment of the Court below in 
this case is the granting of a new trial. From the evidence 
in the record, we should have been satisfied with the verdict 
of the jury in favor of the defendant. The weight of the evi- 
dence, we think, goes to show that James Calahan, who 
executed the deed to the lot of land in Eufaula, Alabama, 
was not the James Calahan who drew the lot of land; but 
the Court below having granted a new trial in the case, 
thereby giving to the parties another opportunity to be heard, 
we will not control the discretion of the Court in doing so 
This Court is always more reluctant to control the discretion 
of the Court below in granting a new trial, than in refusing 
it. Let the judgment of the Court below be affirmed. 





Louis B. Miter, executor, ete., plaintiff in error, vs. Da- 
vip L. Ferauson, e¢ al. defendant in error. 


Where cotton seed were sold by an executor, at public outcry, as old 
seed, and, on that account, they brought less than half the price of 
new seed, and there was no fraud on the part of the executor: Held, 
that the purchaser was bound to pay for the seed so purchased. 


Certiorari. Decided by Judge CLARKE, at Chambers, 
Randolph County, November, 1867. 


Miller, executor of Wiley Miller, brought suits against 
said Ferguson and Isaac R. Ferguson, respectively, upon 
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open accounts, in the Justice Court. The defence, in each 
case, was that the account was raised by said defendants, re- ~ 
spectively, having bought cotton seed {to plant, from plaintiff, 
as executor, which he warranted to be sound and fit for plant- 
ing, and which were unsound and worthless. There was no 
contest except as to the soundness of the seed and the war- 
ranty. By consent, but one of them was tried, and it con- 
trolled the other. In each case plaintiff had a verdict. 
The evidence is stated substantially in the opinion of the 
Court. <A certiorari was sued out upon the graqund that the 
verdict was contrary to the evidence. The Court sustained 
the certiorari, and ordered final judgment in each case, for the 
defendants. The only assignment of error, is that the Court 
erred in holding said verdicts to be against the evidence. 

A. Hood, and E. H. Platt, for plaintiff in error, made 
the following points: Judges of Superior Courts can not de- 
cide matters of fact upon certiorari. Code of 1862, sec. 3957. 
These verdicts are not so glaringly wrong as that a correct- 
ng Court could set them aside. Headly vs. Ellis, 30 Geo. 
R., 492. Maddox vs. Simmons, 31 Geo. R.,512. Lang vs. 
Brown, 29 Geo. R., 638. Caveat emptor controls the case ; 
Worthy, e¢ al., vs. Johnson, et al., 8 Geo. R., 240. Aven 
vs. Beckom, 11 Geo. R., 3. Johnson vs. Andrews, 28 Geo. 
R.,10. Morris vs. Kenyon, 10 Geo. R., 292-3. 


Woorten, Hoye, Lyon, for defendants in error. 
WALKER, J. 


The cotton seed in controversy were put up at public out- 
ery, aud sold as old seed. New seed sold on the same occa- 
sion for one dollar and seventy-five cents per bushel; these 
sold for seventy-five cents per bushel, and they brought only 
this price because they were sold as old seed, and the bidders 
had fears as to whether they would come up. No fraud was 
shown on the part of the seller. The seed were precisely 
what they were represented to be, and the purchaser had to 
exercise his own judgment as to the propriety of purchasing 
them. David L. Ferguson, one of the defendants, cried the 
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sale, and he swore on the trial that the new seed brought from 
one dollar and fifty cents to one dollar and seventy-five cents 
per bushel. “ Miller, the plaintiff, had stated to witness that 
he believed the seed were good. He, the witness, stated to the 
crowd, in the presence of Miller, that the seed were good, 
There is no evidence that Miller did not believe the seed to 
be good. He simply gave as his opinion that the seed were 
good. It is very evident that the bidders did not understand 
there was any warranty, nor were there any representations 
by Miller. All that can be said is, that he gave his opinion, 
nothing more. Theseed were sold as old seed; they were 
precisely what they purported to be. Some thought the old 
seed good, others thought them worthless, and in this state of 
uncertainty they sold for less than half the price of new seed, 
The jury having found that there was no fraud practiced 
by Miller, and we thinking the evidence warranted the finding; 
and the Court having set aside the verdict as being against 
evidence, the Court erred, and we reverse his ruling. The 
verdict was in accordance with the evidence, and the Court 
should have dismissed the certiorari. 
Judgment reversed. 





Rog, cas ejector, and Joun K. PATTERSON, tenant, plaintiff 
in error, vs. Dok, ex dem, of GEoRGE BucHanan, et al, 
defendants in error. 


If a grant for land issued from the State to one who was not the fortu- 
nate drawer in said lottery, that fact cannot be shown collaterally on 
the trial of an action of ejectment, bunt the original grant should be 
corrected by a proceeding instituted for that purpose, in accordance 
with the laws of the State. 


Ejectment. Motion for new trial. Decided by Judge 
CLARKE. Randolph Superior Court, November Term, 1867. 


This was ejectment for land lot No. 194, in the 5th Dis- 
trict of originally Lee, now Randolph county, upon the 
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several demises of George Buchanan and Charles Robertson, 
the illegitimate of Temperance Robinson. 

The locus and possession when suit was brought, were 
shown. The plaintiff below offered as evidence a copy grant 
showing that said lot was drawn by Temperance Robinson’s 
illegitimates, of Brown’s District, Fayette county. The grant 
purported to have been given under the great seal of this 
State, and was dated 11th May, 1836. The copy was certi- 
fied by the Secretary of State under his official seal. The 
defendant objected to it upon the ground that it wanted the 
great seal of the State, and because it did not appear that the 
original grant had the great seal of the State attached to it. 
The Court overruled the objection, and the copy grant was 
read tothejury. Plaintiff read in evidence a deed, made in 
Floyd county, Georgia, on the 8th of September, 1849, from 
Charles Robertson, (described in the body of the deed, and by 
the signature to the deed as “Charles Robertson, illegitimate 
of Temperance Robertson,”) conveying said lot to George 
Buchanan. It was recorded 20th November, 1858. 

Plaintiff then showed by the half brother of said Temper- 
ance, that in 1827, he gave in for a draw, in the then land 
lottery, for Charles Robinson, the illegitimate son of said 
Temperance, and that said illegitimate drew said lot; that 
witness paid taxes on said lot as the property of said Charles ; 
that in 1827, Charles was three or four years old; that said 
Temperance, in 1827, had no other child; that in 1829 or 
1830, said ‘Temperance married Peter Nelson, and that she 
was still alive, or was so very recently, and that there was no 
other Temperance Robinson in said District, except the 
mother of said Charles. Plaintiff showed by another set 
of interrogatories for the same witness, the facts already 
shown by him, and that said Nelson conveyed said lot by 
quit claim, to Jesse Carter; that Carter conveyed it to J. 
K. Patterson, ‘that Patterson applied thrice to witness, as 
guardian of said Charles, to buy said lot, before he bought 
from Carter. He testified that the correct name of himself and 
Temperance and Charles, was Robertson. 

The answers of a son of the foregoing witness, showed the 
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identity of said Charles as the son of said Temperance, and 
that they were both alive. He said that he supposed Charles 
was between six and nine years old in 1827. In his answers 
the name is written Robinson. 

BucHaNnaN testified that he knew Temperance and Charles, 
well, and bought from Charles, when he, Charles, was about 
twenty-five years old. 

To meet this testimony, the defendant ‘read in evidence q 
deed from Peter Nelson to Jesse Carter, dated 19th August, 
1839, and recorded 8th November, 1840, and a deed from 
said Carter and John Malpas, to Job C. Patterson, dated 
17th May, 1841, and recorded Ist July, 1848, for said lot, 
It appears that said Buchanan was one of the witnesses to 
each of these deeds. John K. Patterson then testified that 
he went into possession of said lot under his father, Job (, 
Patterson. 

The defendant then offered in evidence an old printed 
book, dated March, 1827, purporting to be the land lottery 
register of the drawing in which said lot was drawn, to show 
that the lot was drawn by Temperance Robinson, illegitimate 
of Brown’s District, Fayette county. The Court rejected it. 

Defendant then offered to read the answers of E. P. Wat- 
kins, Secretary of State, and A. J. Boggus, Surveyor General, 
containing transcripts from the land books in their offices, to 
show that the lot was drawn by Temperance Robinson, 
illegitimate, of Brown’s District, Fayette county. The Court 
rejected the answers. The defendant then moved to rule out 
the deed from Charles Robertson to Buchanan, and all plain- 
tiff’s evidence, going to show that said Charles was the only 
illegitimate of said Temperance. The motion was overruled, 

The defendant having closed, plaintiff re-examined Buch- 
anan, who testified that when he went to witness the deed 
from Nelson to Carter, Nelson hesitated about two hours 
befure he would sign the deed, which was a warranty deed, 
saying that the lot belonged to said Charles, and he was 
unwilling to sign any deed therefor except a quit claim. 

The Court charged the jury, among other things, that in- 
asmuch as both claimants claimed under the same woman, 
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Temperance Robinson, of Brown’s District, Fayette county, 
subsequently wife of Peter Nelson, the only question to be 
settled by them, in order to ascertain plaintiff’s title, was 
whether Charles Robertson, plaintiff’s grantee, was the only 
illegitimate of said Temperance, and that if they should so 
find then, the plaintiff must recover. The jury found for 
the plaintiff. 

Defendant’s attorneys moved for a new trial, upon the 
grounds that the Court erred in allowing said copy grant 
read, in rejecting said printed book, and the answers of Wat- 
kins and Boggus, and in charging as aforesaid, and because 
the verdict was against the evidence, etc., and because since 
the trial, they had discovered that in fact, said copy grant 
showed that the lot was drawn by Temperance Robinson, 


' illegitimate. (Upon this last point, the Court below differed 


with them as to the correct reading of the copy grant in that 
regard.) The Court refused a new trial, and this is assigned 
as error. 


Hoop, FreLDER, Dove.ass, for plaintiff in error. 


Lyon, WoRRILL, for defendant in error. 


Harris, J. 


The lot of land in dispute was granted by the State of 
Georgia, “to Temperance Robinson’s illegitimate.” 
Plaintiff below claimed title through Charles Robertson, 


‘ whom he alleged and proved to be the sole illegitimate child 


of Temperance Robinson, and ‘put in evidence a copy of the 
grant of the State of Georgia “to Temperance Robinson’s 
illegitimate,” and the deed of said Charles Robertson. The 
title upon which defendant relied, was the deed of the husband 
of said Temperance Robinson. The testimony of the Secre- 
tary of State, and of the Surveyor General, taken by inter- 
rogatories, was offered by him to establish the fact that by 
the land books of the land lottery, in which the lot of land 
sued for was drawn, and which are, by direction of law, 
kept in their respective offices, it appeared by the original 
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entries to have been drawn by “Temperance Robinson, ille. 
gitimate.” Upon objection made, this testimony was repelled, 
the Judge holding that, if the grant issued as alleged, origi. 
nally to a person who was not the fortunate drawer in the 
land lottery, that fact could not be shown collaterally, ag 
attempted, but that the original grant should have been cor. 
rected by a proceeding instituted for that purpose in accord- 
ance with the laws of the State. This ruling conforms to 
both practice and principle, end as there is no other material 
question in the record, we affirm the judgment below. 





D. P. Hitt, administrator of JosEpH A. Davis, plaintiff in 
error, vs. NELSON Tirr, administrator of T. M. Nelson, 
defendant in error. 


While the cause is pending in the Court below, no decision made therein 
can be brought to this Court, unless it be one which, if made as clain- 
ed by the plaintiff in error it should be made, would have been a final 
disposition of the cause. 


Equity. Notice to produce books, ete. Decided by Judge 
Vason. Dougherty Superior Court. June term, 1867. 


Nelson and Davis were partners in the practice of medi- 
cine. Nelson died, and his administrator filed a bill for ac- 
count and settlement of the partnership affairs, etc., against 
Davis, and prayed for the appointment of a receiver. At the 
first hearing of the motion fora receiver, after Davis’ answer 
was read, complainant asked for time to produce affidavits 
to contradict the answer. Time was given. Afterwards, 
Davis was served with a notice to produce the partnership 
books. He put into the hands of complainant’s solicitor, all 
the books which Davis would admit were books of the firm. 
Davis was then notified to produce, in Court, on the trial of 
said cause, and, upon the hearing of said motion to appoint 
a receiver, all the books of account used in his business for 
the years 1860-1-2-3 and 4 to July, 1864, whether claimed to 
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be private or individual books, or otherwise. Davis failed 
or refused to produce his private books or papers. Nelson 
and Davis were partners. Nelson was, for a long time, 
absent in the army, and his administrator claimed that he 
should receive half of the income of the firm, as well while 
he was away, as while he was at home. This, Davis de- 
nied, he averring that the partnership was dissolved in 
April, 1861, when Nelson went into the army. 

Thereupon, in term time, complainant’s solicitor moved 
the Court to compel Davis to produce the books called for by 
said last notice, and have them deposited with the clerk of 
said Court, to be used as evidence on the trial of said motion, 


ete. The Court granted the motion, and this is assigned as 


error. (While the case was pending here, Davis died ; the 
case was continued till this term, when his administrator was 


made a party.) 


S. D. Irwin, by Lyon, for plaintiff in error. 


Hines and Hosss, by Srrozier, for defendant in error. 


WALKER, J. 


By section 4191 of the Revized Code, it is provided that 
“no cause shall be carried to the Supreme Court upon any 
bill of exceptions, so long as the case is pending in the Court 
below, unless the decision or judgment complained of, if it 
had been rendered as claimed by the plaintiff in error, 
would have been a final disposition of the case.” A party 
may except to any decision, at any stage of the cause, and 
have the exception certified and entered of record in the 
cause ; and, on the final disposition of the cause, have a de- 
cision of the Supreme Court upon the points so certified ; 
provided the final result may have been affected by the de- 
cision complained of ; Ibid. and section 4194. In this case, 
the decision complained of is the order of the Court, requir- 
ing the production of certain books. If the decision had 
been rendered as claimed by the plaintiff in error, it would 
not have been a final disposition of the cause, All the Court 
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did, was to require certain books to be produced for the pur. 
poses of the investigation at issue between the parties. The 
merits of the case were not at all involved, and the de. 
cision was not, and, from the nature of the case, could not 
have been a final disposition of the cause. Such being the 
facts, the case is prematurely brought to this Court, and we 
must decline to take jurisdiction of it now. 
Writ of error dismissed. 





_ Joun Tayor, plaintiff in error, vs. L. W. H. Prrrway, 
executor of JOHN HARGROVE, deceased, defendant in 
error. 


Pending an action of trover, the plaintiff filed a bill concerning the same 
subject matter, reciting said action, and praying that it be made part 
and parcel of the bill, etc. ; the dismissal of said bill did not dismiss 
said action. 

Testator having uniformly disclaimed title in property, the executor can 
not recover it in trover. Harris, J. 

Statements made, and acts done, in ignorance of the facts, even if they 
bind him who made and did them, should not be permitted to deprive 
his wife and children of their rights. Harris, J. 


Equity. Tried by Judge Vason, Worth county, Cham- 
bers, December, 1867. 


Pittman, as executor of Hargrove, brought trover against 
Taylor to recover certain cattle alleged to have been the 
property of Hargrove. Pending this action, he also filed a 
bill in equity against Taylor, touching the same subject matter, 
and prayed that his trover action might be made part and 
parcel of the bill, and for an account and settlement with 
Taylor. By his answer, Taylor denied the right of the ex- 
ecutor to recover the cattle, and set up that Hargrove owed 
him, Taylor, one thousand dollars, and asked for judgment 
for the same. 

The parties agreed that the cases should be tried in Cham- 
bers, before Judge Vason, from whose decision, as to the law 
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or facts, either party might take a writ of error to the Su- 
preme Court. An order was accordingly taken, and the case 
was heard by Judge Vason, without a jury. 

Pittman’s solicitors, at the hearing, moved to dismiss the bill, 
to which Taylor objected, on the ground that this would pre- 
vent his recovering his set-off. The Judge ordered the bill dis- 
missed, without prejudice to the defendant. Taylor’s eounsel 
then moved to take judgment for costs against Pittman, execu- 
tor, on the whole case, upon the ground that having made the 
action of trover part of said bill, and then having dismissed 
the bill, the trover case was, ipso facto, dismissed also. The 
Court overruled the motion. 

The trover action was tried, and resulted in a judgment 
against Taylor for $4,950 00, with interest from 20th Decem- 
ber, 1857, and costs. 

It was agreed that a motion for new trial was unnecessary, 
and should be considered as made and overruled, and the 
case was brought up to this Court, upon the ground that the 
verdict was against the weight of the evidence, and that there 
was error in allowing the bill dismissed, and in holding that 
the trover action was not also dismissed. 


Waicut & WARREN, Harris, for plaintiff in error. 


Pore, Davis, SrroziER and Situ, for defendant in 
error. 


Harris, J. 


This case was, in its entirety, law and}facts, submitted, un- 
der an agreement between counsel, to the decision of Judge 
Vason, and is now before us as upon a motion for a new trial, 
which was refused. 

In looking through the testimony in the record, we have 
all been deeply impressed that if the plaintiff had a right to 
recover, the amount of $4,950, with interest from 20th De- 
cember, 1857, allowed by the Judge, is excessive and far be- 
yond the amount for which defendant, if ariswerable, should 
account to the executor of Hargrove.’ As the case is sent 
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back for a new trial, we do not deem it advisable to go into 
the facts which have led us to the above conclusion. 

We also unite in the opinion that the bill filed by the ex. 
ecutor, after he had instituted his suit in trover, though it 
recited the action of trover, when dismissed by complainant, 
did not carry along with it the action pending at law. 

But upon the testimony before us, a question arises which 
goes to the merits of the action of trover. It is, whether 
plaintiff, the executor of Hargrove, can maintain any suit for 
the cattle, or for damages, in the face of a eontinued disclaimer 
of title by his testator, from the advance of money to pur- 
chase them with, to the day of his death ? 

Judge Warner thinks the suit was maintainable upon the 
repeated admissions of Taylor that the cattle were Hargrove’s, 
Judge Walker declined to express any opinion. 

I entertain a very strong conviction that it is a rule of 
universal application, that a plaintiff must recover upon the 
strength of his title, and that the files of no Court in the world 
will furnish a precedent of the recovery, by a sane, intelligent 
man, thoroughly informed of all the facts, of property which 
he says is not his, and over and over again, and uniformly, dis- 
claims title to it. The testimony here shows that Taylor had 
married Hargrove’s favorite niece; that after Taylor’s house 
had been burnt, Hargrove urged him to remove from the 
county, promising “to help him” to start in life again; that 
he did send him money by a witness, with directions that he, 
Taylor, should buy a stock of cattle for his family ; that 
cattle were bought by Taylor with the money, and that at no 
time, from sending the money to his death, a space of eight 
years or more, did he, in repeated conversations with Taylor 
and other persons, and especially with Gen. Levi J. Knight, 
assert title, or claim any interest whatever, in the cattle in 
Irwin county, and that Hargrove never went at any time to 
look after them, nor in any way exercised dominion over 
them. Is not the executor of Hargrove bound by these 
admissions and conduct of Hargrove? The sayings and 
statements and acts of Taylor were evidently made in igno- 
rance of the gift by Hargrove of the money to buy the cattle 
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for his, Taylor’s, family.” Even if they are to have an effect 
upon Taylor’s rights of property in the cattle, they surely 
should not be permitted to deprive his wife and children of 
their rights. Whether the cattle are Taylor’s or his family’s, 
is a matter to be settled between them. They belong to the 
one or the other. It is, to me, very clear that Hargrove’s es- 
tate has no right to them. 
Judgment reversed. 





WitcHEeR JONES, et al., plaintiffs in error, vs. JosePH R. 
Ho.uipay, defendant in error. 


The granting of an injunction, and the appointment of a Receiver, is 
generally a question for the discretion of the Chancellor; but, if he 
abuse that discretion, his action will be controlled by this Court. 


Equity. Appointment of Receiver, by Judge Vason, 
Chambers, Baker county, January, 1868. 


Holliday sold to Wilcher Jones and Gustavus Jones, his 
plantation in Baker county, and all the stock of horses, cat- 
tle, etc, the corn and fodder, and the crop then growing 
thereon, all of the value of $32,000 00, and made to them 
a deed for the land, which was to be absolute, if the pay- 
ments agreed on were made promptly, but to be void if they 
were not promptly made. The purchasers paid Holliday 
$4,000 00, in cash, for said personalty, and gave him their three 
several promissory notes ; one for $11,000 00, and one for $3,- 
000 00, each dated 18th August, 1866, and due the 1st of Jan- 
uary, 1868, and the other for $4,000 00, of the same date, and 
due the 1st of March, 1867. On the same day, the pur- 
chasers delivered to Holliday, as security for the two small 
notes, a mortgage on the said crop, (except one-fourth of it, 
which belonged to the laborers, and one-fifth of the cotton 
crop, which belonged to Holliday’s overseer,) and upon the 
cattle, hogs, sheep, horses and mules bought by them. 











570 SUPREME COURT OF GEORGIA 


Jones e¢ al., vs. Holliday, 





_—$—— 





When the first note was due, they had sold the crop of 1866, 
and so used the proceeds that they had to beg further time 
from Holliday. He extended the time for its payment til] 
October, 1867, and, in consideration thereof, they gave Hol- 
liday a mortgage on the crop to be raised on said plantation 
in 1867, to secure this $4,000 00 note. This mortgage was in 
the usunl form, except that they contracted therein to deliver 
to Holliday, on or before the 1st of October, 1867, said crop, 
for his own use and behoof, if the note was not paid. In 
January, 1868, the note being yet unpaid, Holliday filed his 
bill, complaining that they had sold the cotton, and were 
selling the corn and fodder, raised on said place, instead of 
applying it to the payment of said note, and were, in like 
manner, selling some of the hogs, cattle, and mules; that 
they were insolvent, had paid him no more than the planta- 
tion was worth, for rent, since they got it, and were preparing 
to work said plantation, in 1868, without paying him. Hol- 
liday prayed for an injunction against their using or selling 
any of the crop of 1866 or 1867, and that a Receiver be ap- 
pointed to take charge of the plantation, and hold it subject 
to the final decree of the Court, or that said sale be rescinded, 
etc. 

Granting a temporary injunction, the Chancellor called 
upon the defendants to show cause why said injunction 
should not issue, and why a Receiver should not be appoint- 
ed, as prayed for. For cause, they showed as follows: The 
purchase. was not conditional, but absolute; the bill of 
sale for the personalty is absolute, and its consideration 
was the said twosmall notes. The deed for the plantation 
was made on the 13th August, 1866, the consideration, 
expressed in it, was said $11,000 00 note, and was in the 
usual form of a warranty deed, with this reservation: 
“ Joseph R. Holliday, or his assigns, holder of said note, afore- 
described, doth retain and reserve a mortgage on said prem- 
ises, to secure tne payment of said notes, given in the pay- 
ment of the purchase money, as afore-described, together 
with all interest that may accrue thereon, as well as all costs 
and charges that may be sustained by the holders thereof, in 
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the event of default of payment thereof, which said. sum of 
money, when paid, shall absolve said premises from the lien 
herein reserved.” (Copies of the bill of sale and deed were 
attached to the answer.) When they bought the plantation, 
cotton was very high, and they felt that they could meet 
the note of 1867, because Holliday represented that the crop 
of cotton, then growing, would yield fifty bales, which they 
believed ; but, in fact, it yielded but twenty-eight bales, and 
when, out of this, the laborers and overseer were paid, they 
could not pay Holliday, because it took all of the balance to 
pay the expenses of 1866. The cotton crop of 1867, was 
one hundred and eleven bales. On the first of December, 
1867, they delivered to Holliday’s agent, eighty-eight bales 
of cotton, of 500 Ibs. each, to be credited on said claims, 
with the understanding that Holliday would send it to Liv- 
erpool, and sell it by the 1st of March, 1868. This was sup- 
ported by a letter from Holliday’s agent, showing the ship- 
ment of the cotton; but it also stated that another person 
had a claim on the cotton, and it would not “ pay out,” and 
asked for twenty more bales. They denied having sold any 
produce, as charged, except cotton; said they had sold no 
stock but two colts, and had swapped an indifferent mare for 
a better mule. They denied their insolvency, though they 
claimed to have no other property than this plantation and 
stock, and a thousand or two dollars besides. 

They said they had put some improvements on the place, 
but were willing to take back what they had paid, and can- 
cel the trade; but denied that they had been guilty of any 
wrong in the premises. On the other hand, they set up, by 
way of cross bill, that Holliday should pay them for the de- 
ficiency in the cotton crop, and in the hogs, etc., because they 
bought upon Holliday’s representations, which were false. 
After this answer came in, Holliday amended his bill, by 
averring that said reservation in the deed, was an equitable 
mortgage, in his favor, and that they had kept it off the re- 
cord only to defraud him, and to sell out to some innocent 
purchaser. This was denied, the answer stating that the 
failure to record was merely negligence, and that they had no 
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idea of selling the plantation and stock, and that the mort- 
gage in the deed was a common law mortgage. But one of 
the defendants was served, and the answer was verified by 
him only. : 

At the hearing, after the bill and answer were read, com- 
plainant testified that it was understood by the parties, at the 
time, that the deed was a mortgage on the premises ; that he 
had called on defendant, several times, for a copy of it, and 
defendant promised to furnish it, but did not, and had never 
had the deed recorded. He denied making any representa- 
tions when he sold the property ; admitted the receipt of 
$4000 00, in cash, at that time, and eighty bales of cotton in 
the fall of 1867. The defendant testifies, in his own behalf, 
reiterating the allegations in his answer, with no addenda, 
except that he and his brother examined the farm before 
buying, but had never seen cotton growing before, and relied 
wholly on Holliday’s representations, and that he had sold, 
from the place, a sugar mill, on credit to a solvent man, 
which was useless to him. (It was after this examination of 
the parties, that said amended bill and answer came in.) 

After argument, had the Court suggested that, if Jones 
would give Holliday a mortgage on half of the crop of 1868, 
Jones should keep the property. Jones declined making the 
mortgage. The Court, thereupon, ordered that, unless Jones 
would accede to that proposition in five days, the defendant 
should give bond, in the sum of $3,000 00, with good se 
curity, “conditioned for the payment of the rent of said plant- 
ation for the present year, (1868,) and for each year that it 
may be so used by said defendants during this litigation, the 
amount of which shall be settled or hereafter adjudged in this 
Court, and that failing to do so within ten days from this 
date, John M. Cutliff is appointed Receiver, who is required 
to take possession of said plantation, and take steps to rent 
the same, which said sum shall be held subject to the further 
order of this Court, as a surety or fund for the payment of 
said mortgage debt.” The Court further enjoined the de- 
fendants “from removing from the said county any of the 
property on said farm subject to said mortgage, or of dispos- 
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ing of the same, but that they hold the same subject to the 
condition of said mortgage, and as a surety for said mortgage 
debt.” If the proposition should be accepted, the Receiver 
should not act; if the bond were given the injunction should 


be vacated. 
This action of the Court is complained of by Jones. 


Wricut & Warren, Hines & Hosss, for plaintiff in 
error. 


SrrozieR & Situ for defendants in error. 
WALKER, J. 


Where the Chancellor abuses his discretion in the granting 
of an injunction, or the appointment of a Receiver, his action. 
will be controlled. This was not a proper case for the 
appointment of a Receiver under the facts. The Messrs, 
Jones purchased the property of Holliday, paid $4,000 cash, 
and 88 bales of cotton, and were proceeding to make another 
crop. Holliday held a lien upon all the property sold, and 
all the evidence of any waste of the property, was the sale of 
asugar mill on a credit toa solvent purchaser, two piney 
woods colts, which were of no use tu the Jones’, and the 
exchange of an indifferent mare for a mule of greater value ; 
and then they had made valuable improvements on the plan- 
tation. Upon this state of facts, the Court proposed to make 
a contract for the parties ; that is, if the Messrs. Jones would 
give a lien on the crop which they were then preparing to plant, 
they could retain the possession of their property, otherwise not. 
The Receiver was really appointed, it would seem, not because 
the Messrs. Jones were wasting the mortgaged property, but 
because they declined to mortgage their future crop. A suf- 
ficient reply is, they never contracted to do so. The vendor 
had his remedy to compel the payment of the money due 
him. He had a mortgage on all he sold; substantially, 
the property was all within reach of the process of the Court ; 
$4,000 and 88 bags of cotton had been paid, and notwith- 
standing all this, the Court ordered the property out of the 
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possession of the purchasers, into the hands of a Receiver, 
This ought not, under these facts, to have been done. Of 
course, if the purchasers were wasting the property, and 
removing it out of the reach of the mortgagee, so as to defeat : 
the collection of the money due him for it, equity could 
interfere to stay the threatened. wrong ; but no such necessity 
appears. The purchasers were using the property to the best 
of their ability, and were paying as fast as they could. They 
were entitled so to use it; if they cannot pay as fast as their 
obligations fall due, the Common Law affords ample remedy 
by which the vendor can coerce them. 
Judgment reversed. 





Joun G. Tyus and JEREMIAH BEAL, plaintiffs in error, 
vs. Y. G. Rust, survivor of Sims & Rust, defendant in 
error. 


When a warehouseman received cotton for storage and sale, and after- 
wards sold-it, as he alleges, in pursuance of the instructions of his prin- 
cipal bailor, to a purchaser who subsequently stored the cotton in his 
warehouse, and claims the title to the same; and the original bailor of 
the cotton also claims it on the ground that the warehouseman had no 
authority to sell it: 

Held, that the facts of the case did not authorize the warehouseman to 
file a bill of interpleader, enjoining the parties claiming the cotton, from 
suing him and to compel them to litigate with each other as to the title 
of the cotton which he had sold to one of them as such warehouseman. 


Equity. Demurrer. Decided by Judge Vason, Dough- 
erty Superior Court, December, 1867. 


In December, 1862, and January, 1863, Sims & Rust, as 
warehousemen, received from John G. Tyus fifty-three bales 
of cotton, and advanced to him upon it $1,354 18. Tyus 
verbally instructed them to sell the cotton when they could 
realize eighteen cents per pound in the then Confederate cur- 
rency. On the 21st of March, 1863, they sold the cotton to 
Jeremiah Beall, for §...... ..., and placed the same, after de- 
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ducting charges, to. the eredit of Tyus, and by mail, on the 
30th of March, 1863, notified him of the same. Several 
months afterward, and after the price of cotton was greatly 


‘ advanced, Tyus refused to ratify said sale, pretending that 


they had no authority to sell the cotton. The cotton was 
sold for nineteen and a-half cents per pound. They made 
the advance because they had authority to sell, and after mak- 
ing this advance, Tyus had no right to withdraw the authority 
to sell without repaying the advance. Sims died; the war 
ended, and Tyus demanded the cotton from Rust, as survi- 
vor. He refused to deliver it. Tyus sued out a possessory 
warrant against Rust, survivor. Judge Clark decided the 
same in favor of Rust. Tyus took the case to the Supreme 
Court, and that Court affirmed Judge Clark’s decision. Af- 
ter this, Tyus brought trover and bail against Rust, survivor, 
for said cotton, which action is still pending. 

Beall also demanded the cotton from Rust, survivor, (he 
having left it on storage when he bought it,) and Rust pro- 
posed to deliver the same to him, if he would give him bond 
and security for the delivery of the cotton, or to pay the 
judgment which Tyus might recover against him, Rust, as 
survivor, or make himself a party to the said trover action, 
so that the rights of all parties might be settled by that suit. 
Beall refused to do either, and Rust refused -to deliver him 
the cotton. Thereupon Beall also brought trover and bail 
against Rust, survivor, for said cotton, which suit is also 
pending. ; 

Rust is willing to deliver the cotton into the custody of the 
Court, after receiving his advance and charges. This, he 
claims, is a charge upon the cotton, whether it shall be ad- 
judged to be the property of the one or the other. As the 
contract was within the ordinance of 1865, and therefore the 
values are uncertain, etc., and as these conflicting claims 
should all be settled in equity, Rust, survivor, filed his bill 
with the above averments and claims, and prayed that said 
actions be enjoined, and that Tyus and Beall interplead and 
settle their conflicting claims, and account and settle with 
him. The Judge granted the injunction. 
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The defendant demurred, upon the grounds that his bil] 
did not make a case for relief and account; that he showed no 
such an interest in the cotton as gave him the right to com. 
pel defendant to interplead; and, because Rust was bailee, 
the remedy in law is complete, and there is no equity in the 
bill. The Chancellor overruled the demurrer, and this is ag. 
signed as error. 


Srrozier & SmirH, Wricnt & WaRREN, for plaintiffg 
in error. 


Davis, Lyon, for defendant in error. 


WARNER, C. J. 


This is a bill of interpleader filed by Rust, as the surviy- 
ing copartner of Sims & Rust, who were warehousemen, 
against Tyus, who is his bailee of fifty-three bales of cotton, 
and Jeremiah Beall, tc whom the complainant, as a ware- 
houseman, sold the cotton as the agent or factor of Tyus, and 
the question to be decided is, whether the complainant has 
made such a case, as exhibited by the record, as will entitle 
him to maintain his bill of interpleader. A bill of inter- 
pleader may be filed where two or more persons claim the 
same debt or duty, or other thing from the complainant, by 
different or separate interests, and he not knowing to which 
of the claimants he ought of right to render the same debt, 
duty or other thing, fears that he may suffer injury from 
their conflicting claims, and therefore he prays that they may 
be compelled to interplead, and state their several claims, so 
that the Court may adjudge to whom the same debt, duty or 
other thing belongs. Story’s Eq. Pleading, 237, section 391. 
In this case, Rust, the warehouseman, had either the general 
or special authority to sell the cotton for Tyns, his bailor, or he’ 
did not. If he had either the general or special authority, 
as the agent of his principal to sell the cotton, then Beall, 
the purchaser, acquired a good title to the cotton, and is 
entitled to the possession of it. But if Rust, the warehouse- 
man, did not have the authority to sell the cotton for Tyus, his 
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principal, or violated his special instructions in relation to 
the sale of it, then, he is liable to his principal for any viola- 
tion of his duty as warehousman, and factor, which he may 
have legally iucurred. If the facts be true as stated in his 
pill, he can successfully defend himself at law against Tyus’ 
action of trover for the cotton, and there is no legal or equit- 
able ground for withholding the possession of the cotton 
from Beall, the purchaser. Why should Beall be enjoined 
from prosecuting his action of trover for the cotton against 
Rust, when the latter had the authority of Tyus, his princi- 
pal, to make the sale of it to him? Why should Rust refuse to 
deliver the cotton to Beall, if he made the sale in good faith, 
as the agent of his principal, and received the purchase money 
therefor? After the sale of the cotton to Beall, Rust held 
the cotton as the agent and factor of Beall, and not as the 
agent and factor of Tyus. If Rust, the warehouseman, is not 
a wrong-doer, as against either of the parties claiming this 
cotton, then he is in no danger from the suits instituted 
against him therefor. But if he is a wrong-doer, as to either 
of the parties, defendants in this transaction, then he cannot 
maintain this bill of interpleader, for, as remarked by Lord 
Eldon, in Stingsby vs. Boulton, (1 Vesey and Beame’s Rep., 
334.) “A person cannot file a bill of interpleader who is 
obliged to put his case upon this, that, as to some of the 
defendants, he is a wrong-doer.” There is another objection 
to this bill, there being no affidavit of the complainant; that 
there is no collusion between him and any of the parties, 
defendant, which is necessary when a bill of interpleader is 
filed. Story’s Eq. Pleading, 237, section 291. In view of 
the facts of this case, as exhibited by the record, we are of the 
opinion that the demurrer to the bill should have been sus- 
tained and the bill dismissed. Let the judgment of the © 
Court below be reversed. 


38 
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James WILson, plaintiff in error, vs. WM. L. REEsg, for 
use of W. A. Hawkins, et al., defendant in error, 


The judgment of a county-judge, upon the trial of a possessory warrant, 
being against the weight of the evidence, the Judge of the Superior 
Court, upon certiorari, properly reversed his judgment, and ordered 
the goods restored to him, who was entitled to the possession of them, 


Possessory Warrant. Certiorari from’ County-Court. De- 
cided by Judge Vason. Sumter county March, 1868. 


Reese, for the use of W. A. andS. H. Hawkins, sued out 
@ possessory warrant against James Wilson, for one hundred 
and fifty bushels of corn, two thousand pounds of fodder, and 
fifty bushels of potatoes. The case was tried before the 
county-judge. The evidence was as follows: Plaintiff’s son 
testified that his father farmed, in 1868, with Captain W. A. 
Wilson, on shares, and his father’s share of the corn, fodder, 
and potatoes, was put into separate places; the corn, say one 
hundred and fifty bushels, into a crib, of which his father 
had possession. 

The plaintiff testified to said joint farming arrangement, 
that the crop was divided by agreement, and his share of the 
corn, fodder, and potatoes was put to itself; the corn in a 
crib, the fodder stacked near by, and the potatoes in the 
ground: say one hundred and fifty bushels of corn, two 
thousand pounds of fodder, and fifty or sixty bushels of 
potatoes. When he went to get the corn, (which he had 
nailed up,) he found it locked up, and claimed by James 
Wilson, who refused to let him have the corn or fod- 
der. Witness had never delivered possession of the corn 
to any one. He had promised Captain Wilson to let him 
have the corn, upon settling with him. He moved from 
the farm 3lst December, 1867. As he was moving away, 
he met James Wilson, going to the farm to take posses- 
sion of it. Gave him the key to the crib, which contain- 
ed Captain Wilson’s portion of the corn, and told him that 
he expected to let Captain Wilson have the corn in witness’ 
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crib, when they settled, but did not, then, give him posses- 
sion of it, nor has he since. Witness had moved to another 
place for 1868, and had not been on said Wilson’s farm for 
nine days before he applied for the corn. 

James WILSON swore that, on the 31st of December, 1868, 
as agent for his brother, Captain Wilson, he took possession 
of said farm. En route, he met plaintiff, who gave him the 
key to the crib containing Captain Wilson’s portion of the 
corn, and said he would let Captain Wilson have the balance 
of the corn left in plaintiff’s crib. Witness did not recollect 
plaintiffs saying anything about a settlement with Captain 
Wilson. Witness thought he had a right to take possession 
of the corn left by plaintiff. The negroes had gotten a mill- 
ing of corn out of it, and witness put it under lock and key. 
It was nailed up when witness went there. He refused to let 
plaintiff haye the corn, because he was acting as agent for 
Captain Wilson, and thought he had a right to the corn. 

CAPTAIN ‘Wi1Son testified that he let plaintiff have corn in 


1867, and expected paymentin the kind. Plaintiff:'told him 


that he owed him one hundred and seventy-five bushels of 
corn, and would leave the -balance in plaintiff’s crib, for 
witness, after taking three wagon loads to use in 1868; and 
witness thought it had been so left for him. He owned the 
farm where the corn was, defendant was his agent, and “—_ 
tiff had moved to another place for 1868. 

Upon this evidence, the county-judge decided that Wilson 
should keep the corn, ete. Upon certiorari, upon the sole 
ground that the jedaseiah was against the evidence, Judge 
Vason reversed said judgment, and made a final order that 
the property be delivered to plaintiff. This decision and 
order are said to be erroneous, 


Goope, for plaitiff in error. 


4 


Hawks, represented by McCay, for defendant in error. 
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Harris, J. 


The summary proceeding resorted to by Reese, admitted 
only of an enquiry into the question of possession. The 
Court could not, therefore, look into the alleged loan of sey- 
eral loads of corn, by Wilson to Reese, in 1867, and agreg- 
ment of Reese to pay them out of the crop to he made on 
the premises, and the right of Wilson, thereby, to take pos- 
session of the corn ‘left by Reese on the premises, from which 
he had just removed. Nor could the Court go into any in- 
vestigation of any alleged purchase, further than to ascer- 
tain if the possession had been changed, and how. The tes- 
timony shows that corn, for which the possessory warrant 
was sued out, was left by Reese on the premises, in a crib, 
nailed up, and his portion of the fodder stacked near by. 
Although Reese had left the land, and Wilson entered upon 
it, the law treats the property, thus separated, as in the pos- 
session of him who did it, or caused it to be done. Nor did 
the testemony show that the possession of either corn or fod- 
der was ever given to Wilson, or even that any conversation 
had ensued, from which permission to take possession might 
fairly beinferred. The county-judge, notwithstanding, gave 
judgment in favor of Wilson. To correct this error, the 
case was taken up by certiorari to the Superior Court, 
where the judgment was reversed, and restitution of posses- 
sion to Reese ordered. It was a proper disposition of the 
case. 

Judgment affirmed. 
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§, H. MircHeE tt, plaintiff in error, vs. Jutta Hay, defend- 
ant in error. 


Where a City Marshal had levied upon the property of the husband for 
taxes, and the wife claimed the same as being exempt from levy and 
sale, under the irsolvent laws of this State, and the Marshal refused 
to leave the property in the possession of the claimant, although bond 
and security had been given for the forthcoming of the property by the 
claimant : 

Held, that as the property levied on consisted mainly of household and 
kitchen furniture, necessary for the immediate use of the family, the 
Marshal might be compelled by mandamus, to perform his official duty 
and restore the property to the possession of the claimant. 


Mandamus. Decided by Judge Vason. Sumter county. 
Chambers. April, 1868. 


Mitchell, as Marshal of Americus, levied two tax fi. fas. 
against George M. Hay, on the household and kitchen furni- 
ture of said George M., and on his bar-room and cocking- 
saloon fixtures. 

Julia, wife of George M, claimed the household and 
kitchen furniture as hers, and not subject to said fi. fas., and 
guve to the Mayor and Council of Americus, plaintiff, in fi. 
fa., bond and security for the forthcoming of said claimed 
property, and bond and security for the eventual condemna- 
tion money and costs. The marshal refused to give her the 
property claimed. Thereupon in her own right and in right 
of her three minor children, she showed by petition, that her 
husband was insolvent; that she had had this claimed prop- 
erty assigned to her and her children, and recorded according 
to law; that the marshal had refused, on her said bonds, to 
deliver said goods to her, and prayed that mandamus should 
issue commanding him to do so. 

The Court ordered him to turn over to her the property, 
or show cause to the contrary, ete. In his answer he denied 
only George M. Hay’s insolvency, insisting that he had 
choses in action and money concealed: The Court, after 
hearing the parties, ordered the marshal to deliver the 
claimed property to her upon her attaching to the claim bond 











582 SUPREME COURT OF GEORGIA. 
Mitchell vs. Hay. 








a correct schedule of the same. She did so, and yet the 
marshal refused to comply, and sued out a writ of error to 
this Court, and superceded the judgment below. Upon this 
being brought to the notice of the Court, he ordered the 
sheriff to seize the property and deliver it to said claimant, 
All this was done in Chambers, but without objection on 
that account. The order requiring the property delivered to 
her is, by the marshal assigned as error. 


McCay, GoopE, Browy, for plaintiff in error. 
Hawkins, Lyon, for defendant in error. 


Warner, C, J. 


The only question involved in this case is, whether the 
Court below did right in directing the City Marshal to 
deliver the property levied on, to Mrs. Hay, the claimant, by 
mandamus. She had the right to claim this property as the 
wife of her insolvent husband, according to the 2014 section 
of the Code, and having claimed it and given bond and 
security for its forthcoming, it was the duty of the City 
Marshal, in the language of the Code, to leave the property 
in the possession of the claimant. Section 3680. It was 
insisted on the argument in this Court (though the question 
does not appear to have been made and decided in the Court 
below,) that mandamus was not the proper remedy, inasmuch 
as the officer might be sued as a tresspasser. By 3142d sec- 
tion of the Code it is declared, that “ All official duties should 
be faithfully fulfilled, and whenever, from any cause, a defect 
of legal justice would ensue from a failure, or improper 
fulfillment, the writ of mandamus may issue to compel a due 
performance, if there be no other specific legal remedy for the 
legal rights.” The 2019 section of the Code declares that 
any officer knowingly, shall levy on, or sell any property 
exempt under the insolvent law, where a schedule thereof 
has been returned as required, he will be guilty of trespass, 
and suit may be brought therefor. But the complaint against 
the marshal here, is not for levying on, or selling the prop- 
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erty, but the complaint is, that he will not fulfill and perform 
his official duty as required by law, by leaving the property 
claimed in the possession of the claimant, who has given 
bond and security for its forthcoming. What specific legal 
remedy this woman had to compel the City Marshal to leave 
the property levied on in her possession, so indispensably 
necessary for her daily use, and that of her children, is not 
very apparent to us. It was his official duty to have left it 
in her possession, and in our judgment, there was no error in 
the Court below in requiring him to perform that official 
duty by mandamus, under the statement of the facts, as pre- 
sented in the record. Let the judgment of the Court below 
be affirmed. 





Marspen A. CLECKLEY, plaintiff in error, vs. BEALL, 
Spears & Co., defendants in error. 


Where a party is sued, itis his duty to make defence promptly, if he 
have any. Hecannot permita judgment to be rendered against him at 
law, and then set it aside in equity, unless he had a good defence, of 
which he was entirely ignorant, or he was prevented from making it, 
by fraud or accident, or the act of the adverse party, unmixed with 
fraud or negligence on his part. 


Equity. Motion for injunction. Decided by Judge Gis- 
son. Richmond County. Chambers. October, 1867. 


The case made by Cleckley’s bill was this: 

In October, 1865, Albert A Beall, of the firm of Beall & 
Fulton, warehouse and commission merchants, induced Cleck- 
ley to furnish them $1,000 00 to buy cotton; soon after, 
Cleckley let them have another $1,000 00 for the same pur- 
pose, Cleckly expected Beall & Fulton to buy cotton in 
small lots, sell quickly, pay themselves commissions, and give 
him the profits. In 1865, they advanced him $120 00. In 
the Spring of 1866, under advice from the firm, he consented 
that his cotton, so bought, should be shipped to Liverpool 
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for sale. After time for selling it,-he called on them for 
settlement, and they replied that they had not received re- 
turns of the sale. 

Before this account of sales was rendered, Cleckley applied 
to them for money; they said they had no money, but offer- 
ed to endorse his note, so that he could get money in bank, 
Thereupon he drew a note for $500 00, payable to the order 
of Beall, Spears & Co., (to which firm said A. A. Beall also 
belonged,) and delivered it to Beall. He endorsed it; Beal] 
Spears & Co., sent it to the bank and drew the money, and 
handed the same to Cleckley, remarking that they would soon 
settle with him. When this note was due, it was held by the 
Augusta Savings Bank, which would not give longer accom- 
modation“on it, and thereupon Cleckley made another note, 
at thirty days, payable to the order of Beall, Spears & Co., 
Beall endorsed it, Beall Spears & Co., got the money from the 
National Bank of Augusta, and took up the first note. When 
this last note fell due, Beall, Spears & Co. paid it. Cleckley 
refused to take it up; they sued him and got a judgment on 
the note, upon which a fi. fa. had been issued and was in the 
sheriff’s hands for collection. 

Cleckley, in making said notes, was, by Beall, led to be- 
lieve, and did believe, that this was all a friendly arrange- 
ment made to raise money for him, when Beall & Fulton 
could not otherwise raise it, and that it would be arranged 
when he had a settlemeut with Beall & Fulton. After 
the notes were made, Beall & Fulton rendered an account 
of sales, by which Cleckley was in their debt, and this 
strange result was brought about by their buying, on his ac- 
count, large lots of cotton, when it was clearly understood 
that they should only buy small lots with his said two thou- 
sand dollars. Still, however, believing that Beall, Spears & 
Co., only wished to get a judgment to bind his property, etc., 
and would not improperly use it, he had made no defence to 
said suit on said note. 

But now, they are trying to enfurce their said judgment, 
Cleckley has a bill for account and settlement pending against 
Beall & Fulton. Beall, Spears & Co., are not parties to it, 
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Cleckley as. Beall, Spears & Co. 
because his dealings were with the first firm only. Beall 


used their name only to raise said money on the notes. Be- 
cause A. A. Beall was a member of each firm, and because 
of the facts aforesaid, and because Cleckley claimed that 
Beall & Fulton owed him more than $500 00, he prayed 
that Beall, Spears & Co., should be enjoined from collecting 
their said fi. fa. against him, ete. 

The Chancellor refused to grant the injunction, and this is 
assigned as error. 








Hvuox & Carr, for plaintiff in error, 
F. Mruuer, for defendants in error. 


WALKER, J. 


When suit is instituted against a party, it is his duty 
promptly to make his defence, if he have any, at the proper 
time, and in the proper manner. Stroup vs. Sullivan, 2 Kel- 
ly’s R., 275. He cannot permit a judgment to be rendered 
against him at law and afterwards have it set aside in equity, 
unless he had a good defence of which he was entirely ig- 
norant, or he was prevented from making it by fraud or ac- 
cident, or the act of the adverse party, unmixed with fraud 
or negligence on his part. Revised Code, sec. 3074. 

In this case the party had a distinct knowledge of his de- 
fence at the time he was sued, and he shows no sufficient 
reason for his failure to set it up in the Common Law action. 
Having failed, without a sufficient legal reason to make his 
defence at the proper time and in the proper manner, the de- 
fendant must suffer the consequences of his own laches. The 
laws do not favor the negligent and sleepy. 

Judgment affirmed. 
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JessE A, LEApTROT, plaintiff in error, vs. G. W. Rozerr- 
SON, survivor, etc., defendant in error. 


1, When the Judge does not admit the truth of statements in the bill of 
exceptions, this Court cannot consider assignments of error made on 
those statements. 

2. When a party offers to testify in his own cause, he is not incompetent, 
(under the Act of 16th of December, 1866,) merely because one of the 
firm, the opposite party, is dead. There should first be an enquiry ag 
to whether, what he intends testifying about, was transacted with a liy- 
ing member of the firm. If he shows it was, he is competent. 


Trover. New trial granted, by Judge Gipson. Wash- 
ington Superior Court. March term, 1867. 


Geo. W. Robertson, as survivor of G. W. and B. F. Robert- 
son, brought trover against Leaptrot, for twenty-one bales of 
cotton. Leaptrot plead general issue, ete. 

During the trial, Leaptrot was offered, as a witness in his 
own behalf; but, because said B. F. Robertson was dead, the 
Court would not allow Leaptrot to testify. The evidence is _ 
not material here. The verdict was against the plaintiff. A 
motion for new trial was made. It contained many points, 
but the Court and counsel for Leaptrot, differed so widely, 
in their recollections, as to the facts therein alleged, that, 
virtually, none of them were certified as true, except the re- 
jection of Leaptrot, as a witness, for the reason stated. The 
motion, therefore, stood on that ground, with the other usual 
grounds that the verdict was contrary to the evidence, ete. 
The refusal of a new trial is assigned as error. 


Hook & Carr, STARNES & JOHNSON, for plaintiff in error. 


A. R. Wricut, by W. K. DEGRAFENRIED, for defend- 
ant in error. 


Harris, J. 


1. Many grounds of error are assigned in the bill of ex- 
ceptions, which we cannot consider, as the facts on which 
they are predicated, are not admitted by the Judge below to be 
true. 
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2. One, however, ‘about which there is no dispute, is pre- 
sented, which requires our decision. In the progress of the 
trial, Leaptrot, the defendant in the action of trover, offered ~ 
himself as a witness, to support his defence.’ It was objected 
that as B. F. Robertson, one of the firm of G. W. and B. F- 
Robertson, was dead, the defendant, in such case, was ex- 
cluded, by the proviso to the Act of 1866. The Court sus- 
tained the objection. At this term, in the case of Moore vs. 
Harlan and Hollingsworth, from Richmond, the same point, 
as that now presented, was decided. We held, in that case, 
that Moore should not have been excluded from testifying for 
himself, until, after a preliminary enquiry by the Judge, it 
had been ascertained that the contract, in that case, had been 
made with Hollingsworth, the deceased partner; that if the con- 
tract had been made with Harlan, the proviso of the Act of 
1866 did not, in spirit, intend to exclude him. Adhering to 
that decision, we are constrained to hold the ruling, in this 
case, erroneous, for the reason that it had not been made to ap- 
pear, by extrinsic testimony or the answers of Leaptrot on the 
stand, or the answers of G. W. Robertson, or in any mode 
whatever, with which member of the firm the contract or cause 
of action had been made. We are strongly impressed with the 
necessity of such a preliminary investigation being had be- 
fore deciding upon the incompetency of a party, to a suit to 
testify as a witness, in his own behalf, as, in this case, the 
death of a co-partner should, at most, but have furnished a 
prima facie presumption, that the contract had been made 
with the deceased partner; which Leaptrot ought to have 
been examined as to, in order to determine whether he was 
competent or not. Had an examination been made by the 
Court, or its authority, and in its presence, and the result 
should have shown. that the contract or cause of action, or 
any transaction or conversation touching the cotton, which was 
sued for, had been with the deceased partner, then, unquestion- 
ably, obeying the spirit of the Act of 1866, Leaptrot should 
have been excluded entirely. But, surely, if, by that prelim- 
inary examination, it had appeared that the contract, or cause 
of action, or any subsequent modification of it, had been 
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made with the survivor, G. W. Robertson, we can perceive 
no sound reason why Leaptrot should not have been per. 

mitted to testify as to that, restraining him from going be. 
yond his transactions or conversations about the cotton, with 
the survivor. 

There should, in no case like this in its parties, be an as. 
sumption of incompetency, merely because one of a firm jg 
dead. This preliminary examination must ascertain the par- 
ty with whom the contract was made, or cause of action 
arose, if practicable. If it fails to do this, then the party, 
offering himself as a witness, should be held incompetent, 
The great rule, it occurs to us, designed to be established by 
the Act of 1866, was to allow all parties, to a pending suit, 
to be heard, as witnesses in their own behalf, where, by this 
allowance, they could be placed upon a perfect equality, and 
not otherwise, as the exceptions enumerated clearly demon- 
strate. There can be no inequality where the transactions 
occurred between living parties, and, therefore, no reason for 
exclusion. 

Judgment reversed. 





Francis WILKES, plaintiff in error, vs. SHEROD PHILLIPS, 
et al, defendants in error. 


Where a cause has, for many terms, been ‘‘ continued generally,” the 
Court should not peremptorily dismiss it, because a showing for con- 
tinuance is insufficient, he should put it on terms, 7. e. to be tried at the 
next term, or dismissed. A case dismissed under such circumstances 
should be reinstated. 


Motion to reinstate case. Decided by Judge Grsson. 
Emanuel Superior Court, October term, 1867. 


Phillips and Wilkes each claimed the tract of land in 
Emanuel county, which was the subject matter of this cause. 
Phillips had obtained a verdict, finding that Wilkes was his 
tenant of the same, holding beyond his term, and was about 
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to turn him out of: possession. To prevent this, in April, 
1851, Wilkes filed his bill against Phillips and others, te 
enjoin said proceeding and to set aside a deed for said land to 
Phillips, which complainant alleged had been procured from 
him by fraud. 

This bill had been tried once, resulting in a verdict for 
complainant, and stood at April, 1867, on the appeal. Com- 
plainant was represented by Judge Hook alone, and he was 
not at the Court when the case was called. General Wright 
and Wm. A. Wilkins, attorneys at law, representing Judge 
Hook, sought to continue the cause. The motion to con- 
tinue was founded upon the following statement: “That 
the counsel of record was compelled by an engagement formed 
soon after his term of office expired, (he had been Judge of 
the Superior Court of that circuit,) to be present at Hancock 
Court, in an important criminal case, and that said engage- 
ment was probably made before he was aware of the change 
which had been made in the time of the holding of Emanuel 
Court by the last Legislature, he having theretofore held the 
Courts on the first Mondays in April and October, the time 
then established by law; that his partner had intended to be 
present, but was prevented and had forwarded the papers to 
Wm. A. Wilkins, Esq., who received them, but who stated to 
the Court that he was not familiar with the case, and could not 
try it, especially, as the complainant, a very ignorant man, had 
left the Court and gone home under the impression that the case 
would not be tried in the absence of his counsel, and he could 
not, without him, learn who the witnesses were, or whether the 
cause was ready for trial.” 

This showing being unsatisfactory, the Judge refused the 
continuance, but permitted them to take a nonsuit, with leave 
to submit a motion to reinstate, to be argued at the next 
term, 

In presenting the motion to reinstate, the facts aforesaid 
were reiterated, and in addition thereto the followiug letter 
was read : 
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Avevsta, October 12th, 1867, 
Gey. A. R. Wricur: 

Dear Sir—As I cannot attend Emanuel Court at this term, I furnish 
this statement in the Wilkes and Sherod equity case, dismissed by Judge 
Gibson at last term, and motion pending to reinstate. 

I was induced to appear in a murder case in Hancock Court, which 
sits on the second Monday in October, not thinking, or I believe, even 
knowing, at the time, of the change of Emanuel Court, from first to 
second Monday. As soon as I ascertained it, I fixed up my papers for 
Emanuel Court, and placed them in the hands of my partner, Major Carr, 
with appropriate instructions in each case, and he got ready to go, but 
was, on the very eve of his departure, prevented by a circumstance unnee¢- 
essary to refer to, but controlling in its nature, when he did the next best 
thing he could, and forwarded the papers to Col. Wilkins, with the request 
that he would represent us. 

The haste and pressure of the defendant exhibited last term, when] 
was absent, was not to be expected, in view of the fact that during the 
war, and while I was on the bench, I always sounded the case, and gaye 
Mr. Shewmake an opportunity to havea trial, saying to him that he could 
either have a Judge, if he desired it, or select a disinterested attorney and 
let him try the case, and Mr. Shewmake, according to my recollection, 
never pressed for or showed an anxiety to have atrial even. And my recol- 
tion further is, that on several occasions when the case was continued, 
‘‘ generally,”’ it was to oblige my brother Shewmake and his clients, 
There are the strongest reasons why this case should not be dismissed 
independent of the war, and other circumstances, which should appeal 
strongly to the sound discretion of the Court to retain it. There is the 
important fact that twelve special Jurors of Emanuel County, have given 
Wilkes a decree in his favor, sustaining the charges of fraud made in his 
bill against the defendants. 

I have no officer present before whom to make my affirmation of the 
truth of the foregoing, but hereby state that the facts herein set forth are, 
to the best of my knowledge, remembrance and belief, true in every sub- 
stantial particular, and this I say ‘‘in my place’’ as an attorney at law, 


Yours very truly, 
JAS. S. HOOK. 


The Court refused to reinstate the case, and this refusal is 
assigned as error. “em 


Hook, for plaintiff in error. 


SHEWMAKE, for defendant in error. 
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Harris, J. 


As far back as the year 1851, it appears that the plaintiff 
in error commenced his suit in equity, to set aside a deed, as 
having been fraudulently procured from him, and, upon the 
trial of the case, a decree was rendered in his favor. The 
defendant entered his appeal, and, during the war, the appeal 
was continued, by consent, from term to term, until the so- 
licitor of complainant, Mr. Hook, was elevated to the bench. 
Judge Hook was on the bench from February, 1863, to the 
Spring term of 1867. During which period, no effort ap- 
pears to have been made, by appellant, to procure a trial, the 
Judge offering, at all times, to obtain the services of another 
Judge, whenever the parties were ready. At October term, 
1867, the solicitor of complainant having returned to prac- 
tice at the bar, was, in the discharge of professional duty, 
called to another Court; but was represented in Emanuel, 
where this cause was pending, by General A. R. Wright, and 
other lawyers, who sought to have it continued on various 
grounds, amongst which was the absence of the complainant, 
an illiterate, ignorant old man, who came to the Court on the 
first day of the session ; but who, through mistake, or under 
the idea, as his solicitor was not in attendance, that the case 
would not be tried, left the Court, for his home in the coun- 
try, and did not return; and that, without his presence, the 
counsel representing Mr. Hook, could not safely go to trial. 
The motion to continue, upon all the grounds, was overruled 
by the presiding Judge. 

That all causes should be brought to trial, at as early a pe- 
riod as practicable, without producing injustice, will be con- 
ceded to be desirable; and this might be accomplished by a 
Court setting its face sternly against that loose practice, 
which obtains, in most of the circuits, of tolerating what are 
termed “general continuances.” When closely scrutinized, 
they are frauds on the law, and are productive of immense 
evil. If these were cut up by the root, permitted, under no 
circumstances, cases could not be spun out until, like this, 
they become hoary with age. But, when a practice has been 
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established, by long usage, it should not, however objection. 
able in itself, be suddenly arrested, and, thereby, made to 
work an injustice. A change of practice should be made to 
operate prospectively. That this case had lingered too long 
on the docket, is undeniable ; but, having thus lingered, and 
been taken without the rules of law, by repeated general 
continuances, the case should not have been dismissed, not- 
withstanding the insufficiency of the grounds on which 4 
‘continuance was asked, but should have been placed under a 
rule, entered on the minutes to try at a subsequent term, or 
dismiss. - It would have been a proper rule to have been made 
at the instance of a party who desired the litigation to be 
brought to an end. Such rules should be made by the 
Judges themselves, with a view to the proper disposition of 
the business of the Court. 

The question properly before the Judge below, for decis- 
ion, was not the sufficiency of the showing for continuance; 
‘but what did the ends of justice, in a case so old, and which 
had been prolonged from term to term, for so many year 
without any readiness whatever, to try by either party, having 
been exhibited, require of him, in the exercise of a discretion, 
for a case not within any prescribed rule. Did the ends of 
justice require that an ignorant old suitor, who had been 
wronged by a fraud, should be mulcted in the costs, by the 
dismissal of his bill in equity, and be obliged to commence 
again, and go over a tedious course, before he could hope to 
reach the same point at which his case stood, simply because 
he had left'the Court under the circumstances mentioned? 
We think not. If there was fault anywhere, it was not with 
him. But even had he been present, and not prepared, fully, 
to try, he should not, from the past history of the case, been 
forced then to try, but been placed under rule to try at a sub- 
sequent term, or dismiss. The defendant, by the verdict of 
a special jury, had beed pronounced to be a wrong doer, pre- 
sumptively, therefore, he was one. He was represented by 
able and vigilant counsel, who was in attendance. That 
counsel must have perceived the great advantage that he had, 
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in going to trial at that time. He was bnt performing his 
duty, in availing himself of whatever advantage the law gave 





him. 
Seeing this, and the whole matter being within the con- 


trol of the Judge, in the exercise of a sound discretion, he 
should not have dismissed plaintiff’s suit. Let it be rein- 


stated. 
Judgment reversed. 





Jane B. Homes, administratrix of JAMES W. JONES, plain- 
tiff in error, vs. THE CENTRAL RAILROAD AND BANKING 
CoMPANY, defendant in error. 


1. Railroad companies, by their agents, should exercise all reasonable 
‘care and diligence in the running of their locomotives, cars and other 
machinery, and are liable for damages caused by their failure to do so. 
In a case where a railroad train ran over and killed a slave, who was 
on the track at a point sixty yards from a public road-crossing, the 
Court was requested to charge the jury ‘‘ that the plaintiffis not entitled 
to recover, unless the jury find, from the evidence, that the defendant 
was guilty of gross negligence,’’ which charge the Court refused to give. 
The jury having found a verdict against the railroad company, a new 
trial was moved for, and the motion granted by the Court, on the ground 
that the charge, as requested, ought to have been given; and, on the 
further ground, that the verdict was contrary to the principles of law, 
equity and justice. 

Held, that although the charge requested was properly refused, yet, upon 

the facts of the case, the granting of the new trial was right. 


to 


Statutory action. New trial. ByJudgeGisson. Burke 
Superior Court. May Term, 1867. 


The Central Railroad and Banking Company, as lessees of 
the Augusta and Waynesboro’ Railroad, were sued by Jane 
B. Holmes for killing a slave (in July, 1854,) belonging to 
said deceased. 

The spot at which the engine killed the slave was about 
seventy or eighty yards from the public road, but it was on 
apart of the track used very much by foot passengers to 
make a short cut from one to another of the public roads, 

39 
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which was known to defendant’sagents. It was down grade 
at that point, and the view was there obstructed by a cut, 
The killing took place near midnight. The blow posts were 
not at such distance from the public crossings as required by 
law, and it was doubtful, from the testimony, whether the 
engineer blew the whistle when he passed the blow posts, 
The engine was going at the usual speed at the time ; the slaye 
was on the track, but not standing up; the engineer did not 
see him till he was struck by the engine, and then supposed 
that the slave was a hog or sheep. As to the charge of the 
Court, see the motion for a new trial. 

The jury found for the plaintiff for $1,500 00, and inter- 
est. The defendant moved for a new trial, on the following 
grounds : 

[st and 2d. Because the verdict was contrary to the evi- 
dence, ete. 

3d. Because it is contrary to the charge of the Court, in 
the following particulars, to-wit: 1st, in this, that the Court 
charged the jury that if they found, from the evidence, that, 
at the time of the accident, plaintiff’s slave was upon the de- 
fendant’s track, without defendant’s permission, that defendant 
was using ordinary care, and that the injury was not received 
at a public road-crossing, the plaintiff is not entitled to 
recover. 2d, that if the jury believed, from the evidence, 
that the plaintiff’s slave, by the exercise of ordinary pru- 
dence, could have avoided the injury, plaintiff is not entitled 
to recover, although the defendant may have been in some 
degree negligent. 3d, that if the jury believed, from the ev- 
idence, that the plaintiff’s slave was the most negligent, they 
must find for the defendant. 4th, that if the defendant was 
engaged in its legitimate employment, and used ordinary or 
reasonable care, the plaintiff could not recover. 5th, that 
the track of a railroad company is not a public highway, and 
persons who use the same in the pursuit of their ordinary 
private business, except at a public road crossing, are actual 
trespassers ; and 6th, that if plaintiff’s servants and the defen- 
dant were equally at fault, that plaintiff could not recover. 

4th. Because the Court erred in charging as follows: Ist 
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the provisions of the Act of January 22, 1852, prescribing 
rules and regulations to be observed by Railroad Companies 
in running engines, ete., do not apply, unless the injury is 


‘yeceived at a public road-crossing, (but I leave it for the jury 


to say whether, under the circumstances, the defendant should 
be held liable or not, if the accident was in the neighborhood 
of acrossing.) 2nd, in this, that after charging “some dif- 
ference must be made between cattle and human beings in 
reference to negligence,” (he added, “in the case of human 
beings some little negligence must be shown, perhaps as 
much as was shown in this case, would be sufficient.’’) 

5th. In refusing to charge, as requested, that plaintiff could 
not recover unless the jury found, from the evidence, that the 
defendant was guilty of gross negligence. 

The Judge certified that he did not charge so much of the 
4th ground as is included in brackets. He ordered a new 
trial upon the grounds, that he should have given the 5th 
request in charge, and that the verdict was contrary to the 
evidence. Of this order the plaintiff below complains, 


Jxo. T. JonsEs, for plaintiff in error. 
’ 


W. A. Watton and Jackson, Lawton & BassIncEr, 
for defendant in error. 


WALKER, J. 


1, A Railroad Company is liable for any damage done to 
persons, stock, or other property, by the running of the loco- 
motives, or cars, or other machinery, unless the company 
shall make it appear that their agents exercised all ordinary 
and reasonable care and diligence. Rev. Code, sec. 2979; 
and the company is liable for injuries caused by the careless- 
ness, negligence or improper conduct of its agents. Ib. see. 
3292. The measure of the liability is, “all ordinary and 
reasonable care and diligence,” not “gross negligence,” as 
was insisted by counsel for defendant in error. 

2. We think the Court properly refused the request to 
charge “that the plaintiff could not recover unless the jury 
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found from the evidence that the defendant was guilty of 
gross negligence ;” and if this were the only ground fora 
new trial, it should not have been granted. 

Much was said in the argument as to the liability of the } 
Railroad, under the Act of January, 1852, pamp. Acts, p, 
108; Rev. Code, sec. 742 to 745. By this Act, certain 
things were required to be done by railroads, and certain lia- 
bilities incurred, in case of failure. This act was intended 
for the protection of persons and property, at public crossings 
of the road. The public have a right to cross the railroad 
track at the public road crossings. When traveling the 
highway, persons are lawfully on the railroad track, at the 
point of crossing; and if an injury is done at such public 
crossing, then, the provisions of the Act of 1852 become 
material. In this case, the accident having occurred else- 
where,-the provisions of this act are not applicable. The 
fact that so many persons traveled, on foot, over the portion 
of the road where the negro was killed, did not make the 
railroad a public road. In deciding the question of what 
would be reasonable care and diligence, possibly this fact 
might be taken into consideration, in connection with all the 
other facts of the case. Taking all the facts of the case, as 
they appear in the record, we think the Court did right to 
grant a new trial, on the ground that the verdict was against 
the evidence. The negro was on the road of the defendant, at 
a point where he had no right to be. It was at the hour of 
midnight. The train was going at the rate it usually ran at 
that place. The weight of the evidence is in favor of the 
theory that the negro was lying down on the track, and 
would not, likely, be seen until it would be too late to check 
up the train. The facts, all taken together, as they appear in 
the record, show the exercise of all ordinary and reasonable 
care and diligence, on the part of the agents of the Railroad 
Company, on that occasion; and the Court, very properly, 
granted a new trial on this ground. 

, Judgment affirmed. 
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Pearce, WHELEss & Co., plaintiffs in error, vs. THE City 
CouNcIL OF AUGUSTA, defendant in error, 


When the City Council of Augusta, by an Ordinance passed on the 31st 
day of March, 1867, levied and assessed a tax on the gross sales of 
cotton of twenty-five cents on every hundred dollars: on every hun- 
dred dollars of commission received by Commission Merchants and 
Cotton Factors, three dollars ; on every hundred dollars ‘of the gross 
amount of all sales of goods, wares, and merchandize, and produce, 
(except cotton,) and receipts for storage, one dollar: 


Held, that the City Council, under this charter, had the power and au- 
thority to enact said ordinance, and to assess and collect said tax. 


Equity. Injunction. Decided by Judge Gipson, Cham- 
bers, Richmond county, November, 1867. 


The City Council of Augusta passed an ordinance laying 
and assessing, among other taxes, the following: that is to 
say; on the gross sales of cotton, a tax of twenty-five cents 
on every hundred dollars, payable quarterly, on the first day 
of July, October, January and April, each year; on every 
hundred dollars of commissions received by Commission 
Merchants and Cotton Factors, three dollars, payable in like 
manner and times; on every hundred dollars of gross amount 
of all sales of goods, wares, merchandize, and produce (except 
cotton) and receipts for storage, a tax of one dollar, payable in 
like manner and times. They further provided, that these 
taxes should be collected against defaulters, by execution 
against their property or person, and by fine, not more than 
$20, for each day’s default. 

Pearce, WHELESS & Co., did a factorage, commission 
and ware-house business, in Augusta, and stored and sold for 
commissions, large quantities of cotton and other produce in 
said city, before and continuously since the passage of said 
ordinance. As such, they were alleged to be liable to such — 
taxes, and the City Council of Augusta, were proceeding to 
collect the same from them, (by what means, does not ap- 
pear.) 

Being advised that this tax, as applicable to them, was lev- 
ied without any competent authority in the said City Coun- 
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cil, they filed a bill, praying for an injunction against any 
further proceeding to collect thesame. Whether this injune- 
tion should issue was argued, solely upon the question of the 
authority of the said City Council, to levy the tax on the 
sales and commissions of factors and commission merchants, 
before Judge Gibson, who refused the injunction. This re 
fusal is assigned as error. 


Joun T. SHEWMAKE, for plaintiff in error. 


Hook & Carr, F. H. MI.tuer, for defendants in error, 


WARNER, C. J. 


The question made by the record in this case is, whether 
PEARCE, WHELEsS & Co., who are engaged in the city of 
Augusta, doing a factorage, commission, and ware-house bu- 
siness, are legally liable to pay the tax assessed by an ordi- 
nance of the City Council of Augusta, passed on the 31st 
day of March, 1867. The Ordinance of the City Council, 
imposes a tax on the gross sales of cotton of twenty-five 
cents on every hundred dollars; on every hundred dollars of 
commissions received by commission merchants and cotton 
factors, three dollars; on every hundred dollars of the gross 
amount of all sales of goods, wares, merchandize, and _pro- 
duce (except cotton) and receipts for storage, a tax of one 
dollar, payable quarterly. : 

By the Act of the General Assembly, passed in 1798, the 
City Council of Augusta, are vested “with full power, and 
authority, to make such assessments on the inhabitants of 
Augusta, or those who hold taxable property within the same, 
for the safety, benefit, convenience, and advantage of the 
said city, as shall appear to them expedient.” Are the speci- 
fic objects of taxation embraced in the Ordinance, taxable 
property, as recognized by the laws of this State? The Act 
of 9th of January, 1852, declaring what shall be taxable 
property in this State, enumerates under the head of “ per- 
sonal property ” amongst other things, “all chattels, moneys, 
goods, wares, and merchandize, capital invested in shipping 
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or tonnage, or capital otherwise invested.” See Acts, 1851-2, 
page 288. “ Chattels property, is a term which includes all 
kinds of property, except the freehold or things which are 
parcel of it. It is a more extensive term than goods, or ,ef- 
fects.” 1st Bouvier’s Law Dictionary, 257. “Capital in 
commerce, as applied to individuals, is those objects, whether 
consisting of money, or other property, which a merchant, 
trader, or other person, adventures in an undertaking.” 1st 
Bouvier’s, 233. “ By the term merchandize, is understood all 
those things which merchants sell, either by wholesale, or re- 
tail, as dry goods, hardware, groceries, drugs &e. 2nd 
Bouvier’s, 142. The Act of 24th December, 1835, declares, 
“that the City Council of Augusta, shall have full power and 
authority to assess and tax property of every kind and de- 
scription, situated, used, or operated upon in said city, that 
may be owned by individuals, or corporations, residing or 
located out of the said city.” Avcording to the express pro- 
visions of this Act, it is confined to property which may be 
owned by individuals, or corporations, residing, or located 
out of the city. Still, we can hardly suppose, that it was the 
intention of the Legislature, to tax the property of non-resi- 
dents of the city, in a different manner from that of those 
who resided in the city. The taxable personal property of 
the citizen, as defined by the Act of 1852, includes all chat- 
tels, moneys, goods, wares, and merchandize, as well as cap- 
ital invested in shipping or tonnage, or capital otherwise in- 
vested. These terms, defining what shall be considered as 
proper objects of taxation, are, in our judgment, sufficiently 
comprehensive, to embrace the subject matter of taxation 
contained in the Ordinance of the City Council, set forth in 
the record. As to the general power, and authority of the 
City Council of Augusta, to assess a tax on the inhabitants 
thereof, see Frederick, vs. The City Council of Augusta, 5th 
Georgia Reports, 561. Let the judgment of the Court be- 
low be affirmed. 
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Myers & Marcvs, plaintiffs in error, vs. JuLIus Kaur. 
MAN, defendant in error. 


Vitra Taytor, plaintiff in error, vs. BENJAMIN (, 
GREEN, defendant in error. 


A promise to pay a certain number of dollars ‘‘in American gold coin,” 
cannot be discharged by paying that sum in United States legal tender 
notes, at their nominal value, when they are below par. If the maker 
tenders the sum, plus the difference between currency and gold, to the 
holder, in United States legal tender notes, the holder is bound to ae- 
cept them and they will discharge the debt. The same is true as to a 
promise to pay a certain number of dollars ‘‘in gold’’ 


Distress Warrant. Tried before Judge SNEAD. City 
Court of Augusta. January Term, 1868. 


Illegality. Decided by N. G. Foster, Military appointee, 
Wilkinson Superior Court. October Term, 1867. 


Case number one above stated, is as follows: 

Myers & Marcus, rented to Kauffman, a store-house for 
one year, from the 1st of October, 1866, in consideration of 
his promise to pay them $1400 “in American gold coin,” to 
be paid in sums of $350 00 “in American gold coin,” in quar- 
terly payments. "Kauffman paid all the rent for the two first 
quarters, and on the third paid $350 00 in United States cur- 
rency or greenbacks, worth at the time of payment, only 
$254 00in American gold coin, leaving a balance of $96 00in 
American gold coin on that quarter; on the fourth quarter, 
he had paid nothing. They sued out their distress warrant 
for this rent, claiming $446 00 “in American gold coin.” 

Kauffman replied by counter affidavit, that he owed them 
only $350 00. Heclaimed that the $350 00 greenbacks paid, 
discharged the third quarter’s rent, and was not a part pay- 
ment as claimed by them. He admitted that the $350 00 
paid, was worth only $254 00 “in American gold coin,” at 
the time of its payment, and that $96 00 in American gold 
coin was, at the trial, worth $132.48 in United States cur- 
rency, and that $350 00 in American gold coin was then 
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worth $504 00 in such currency. It does not appear whether 
at the time this $350 00 was paid, anything was said as to 
whether it was in full, or only a partial payment for the 
third quarter. W hen the last quarter was due, Kauffman 
tendered them $350 00 in United States legal tender notes in 
full payment for the last quarter, but they refused so to res 
ceive it, and he did not pay it. The date of the contract 
does not appear, but it was treated as made in 1866. Upon this 
state of facts, it was agreed that the Court should decide 
whether or not said contract could be discharged by pay- 
ment of the sum promised in gold coin, with United States 
legal tender notes at par, and that if he held in the affirma- 
tive, the plaintiffs should have a verdict for $350 00 without 
costs, and if he should decide in the negative, then for $636.- 
48 with interest on $132 48 from July Ist, 1867, and inter- 
est on $504 00 from October 1st, 1867, with costs, (the same 
in either event to be paid in United States currency.) 

The Judge decided in the affirmative, and the verdict was 
for only $350 00. This decision is assigned as error. 


Barnes & Cummine, L. Srepuens for plaintiffs in error. 
Hoox & Carr, for defendant in error. 


Case number two was upon the following state of faets: 


The original contract was a promissory note, dated in Oc- 
tober 1865, and due in March 1866, for $1,000 “in gold.” 
The consideration of the note was $1,000 in gold coin re- 
ceived by the maker from the payee. It was secured by 
mortgage which has been foreclosed, the judgment for fore- 
closure being for “one thousand in gold, or its equivalent in 
United States currency.” The ji. fa. issued for “one thou- 
sand dollars in gold or its equivalent in United States cur- 
rency.” It was levied on the mortgaged property, and it 
was advertised for sale. Defendant tendered to plaintiff’s at- 
torney and the sheriff, the full amount of principal, interest 
and costs, called for by the fi. fa. in United States legal ten- 
der treasury notes. They were willing to take it and credit 
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the fi. fa. with the then market value of said treasury notes 
in gold, but they refused to receive it as the defendant wished 
it received, and also refused to enter the same as a credit on 
said fi. fa. specifying in said entry, the kind of currency 
paid. 

_ The defendant filed an oath of illegality, founded on said 
grounds. The illegality was overruled, and the ji. fa. or- 
dered to proceed. . 

The defendant assigns as error, that the Court erred— 

Ist. In sustaining the fi. fa. as a legal process, the same 
being issued in the alternative, as aforesaid. 

2d. In deciding that the defendant was not entitled to haye 
the amount tendered, entered as a credit upon the fi. fa. as 
proposed by defendant. 

3d. In holding that such treasury notes were not at their 
denominational value—equal to gold, in this transaction, ac- 
cording to its legal construction. 

4th. That the tender as made, was not a legal tender in 


full payment of said fi. fa. 
CARSWELL & OckINGTON, (by brief) for plaintiffs in error, 
F. CuamBers, for defendant in error. 


Harris, J. 


In the first of the above stated cases, the facts were, that. 
plaintiffs rented a store in Augusta, to Kauffman, who agreed 
to pay for it quarterly $350 00 “in American gold coin.” 
Kauffman sought to discharge his contract by an offer of 
$350 00 in legal tender notes, which was refused. It was ad- 
mitted that the currency or legal tender notes, were of less 
value at the time of the offer to pay an equivalent amount in 
them, than the gold stipulated for. The Judge below, erred 
in deciding as he did. A specific contract, like this, to pay 
in American gold, cannot be discharged by the payment in 
legal tender notes, of a nominally equal amount with the 
gold agreed to be paid, unless it should happen that the legal 
tender notes were in the market at par value with the Amer- 
ican gold. 
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Upon the plaintiffs, however, receiving from Kauffman, the 
actual market difference in value, between the American gold 
which he promised to pay, and the legal tender notes which he 
offered to pay—that difference in the value of the two things 
being virtually a portion of the damages plaintiffs were en- 
titled tu, by reason of Kauffman’s failure to comply with his 
contract, Myers & Marcus, will then, be bound under the. 
act of Congress, to receive the legal tender notes in discharge 
of the debt of Kauffman, thus fixed by the ascertainment of 
plaintiff’s damages. 

In the case of Thompson vs. Riggs, 5th Wallace R., 578, 
the Justice of the Supreme Court of the United States, de- 
livering the opinion of the Court, said: “ A party agreeing 
to pay in bullion or coin, must do so, or answer in damages 
for its value ; and so, if one agrees to pay in depreciated pa- 
per, the tender of that paper is a good tender, and in default 
of payment the promisee can recover its market, and not its 





nominal value.” 

This extract from a case involving the interpretation of the 
legal tender act of 1862, has furnished the rule for the de- 
cision of the case in the record. The judgment below is 
therefore reversed. 

The case of TAYLOR vs. GREEN, at the head of this opin- 
ion, from the Ocmulgee Circuit, having been brought to this 
term, but coming up subsequently for decision to the case of 
Myers & Marcus vs. Kauffman, from its facts, must be con- 
trolled by it—in that case, ‘Taylor agreed to pay in gold. 

The ruling of the Judge below, being in accordance with 
our decision in Marcus & Myers vs. Kauffman, we affirm his 
judgment. 
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ABNER P, Ropertson, plaintiff in error, vs. Joun D 
Situ, Sheriff, defendant in error. 


(1.) It is the duty of a sheriff to execute, ‘‘with due diligence,” the 
processes placed in his hands, and pay promptly, to the party entitled, 
money collected by him as sheriff, and, on his failing to do so, he is 
liable to fine and attachment for contempt. 

(2.) But while the Court will require strict fidelity on the part of its off- 
cers, it will enforce his rights for his costs and fees as against suitors, 
Therefore, where the sheriff, at the instance of a plaintiff, levied on 
the property of a defendant, and incurred expenses in securing and 
taking care of the property so levied on, and the levy was subsequently 
dismissed by the order of the plaintiff, the sheriff will not be driven to 
an action to recover the costs so due him, but judgment may be entered 
up against the plaintiff for the same, and execution issue therefor, 
The amount of such compensation due the sheriff may be awarded by 
the Court. 

(3.) In this case, there being no contest as to the amount due the sheriff, 
and he being entitled to a judgment for the amount against the plain- 
tiff, and there being no apparent reason why one claim should not be 
pro tanto extinguished by the other, and the Court having, in -his 
equitable proceeding, done what is right between the parties, this 
Court will not, on a mere technicality, reverse the judgment; more 
especially when it appears that, by having a judgment rendered for the 
costs, admitted to be due the sheriff, he would have a valid claim fora 
set-off against the plaintiff’s demand. 


Rule against the Sheriff. Decided by Judge Gixson, 
Richmond Superior Court. January Term, 1868. 


A rule was granted against the sheriff, requiring him to 
show cause why he should not pay the principal, interest, 
and costs, due on a fi. fa., in favor of said Robertson, 
against Hilary Coffin. The sheriff answered that he had 
collected, on said fi. fa., $119 00, in gold, and had not paid 
the same because said Robertson owed him, the sheriff, 
$93 00, in currency, for costs and expenses incurred in levy- 
ing a fi. fa. of said Robertson, against Allen Mendlesom, on 
a stock of groceries, removing the same, and paying storage 
on them, till Robertson had a settlement with Mendlesom, 
and ordered the levy dismissed, and the goods returned; 
that he had tendered Robertson the balance, and was ready 
to pay this balance. 
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It was admitted that the sheriff’s claim against Robertson, 
on account of said levy, was correct; but it was contended 
that he could not thus retain it. The Court ordered the 
sheriff to pay the $119 00 in gold when he had recovered his 
bill of $93 00 in currency, and if Robertson would not pay 
the $93 00 in currency, the sheriff should take enough of 
said gold to pay himself the $93 00 in currency, allowing 
the premium, and then pay the balance to Robertson or his 


attorney. 
To this order Robertson’s attorney excepted. 


SHEWMAKE, for plaintiff in error. 
F. H. Miter, for defendant in error. 


WALKER, J. 


(1.) The office of sheriff is one of great responsibility ; 
more so, perhaps, than that of any other in the State; espe- 
cially so, in comparison with the amount of compensation 
received. The sheriff gives a heavy bond, with sureties, 
for the faithful performance of his duties, and takes an oath 
that he will faithfully execute, and true returns make, of all 
processes placed in his hands, and, in all things, well and 
truly, and without malice or partiality, perform the duties of 
his office. Rev. Code, sec. 384--5. Among the duties of his 
office, is the execution and return of processes placed in his 
hands, “with due diligence,” (Code, sec. 397, p. 1); and, 
on his failing to do so, “he shall be fined for a contempt.” 
Rey. Code, sec. 401, 3873; “and may be fined, imprisoned, 
or removed from office.” Rev. Code, sec. 3881. These are 
the stringent provisions of the law, in relation to this officer 
of the Court, and it is the duty of the Court to see that this 
important officer faithfully performs his trusts. 

(2.) But, while the Court will see to it that its officer is 
held to strict fidelity, it will also see that a faithful public 
servant is protected in all his rights. By law, he is entitled 
to certain costs—very inadequate, in many cases, for the la- 
bor performed, and responsibilities incurred—generally pre- 
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scribed ; and when the law omits to prescribe the amount, he 
is entitled to a reasonable compensation, to be awarded by 
the Court. Rev. Code, sec. 400. In this case, costs were 
due the sheriff from the plaintiff, and the question, is How 
shall payment be enforced. The amount is admitted to be 
due; there is no contest on this point. The question is, 
how shall the plaintiff be coerced to pay this bill of costs, in- 
curred at his instance, and for which the defendant in execu- 
tion, is not liable. We think a liberal construction of section 
3435 Revised Code will justify the Court in entering up judg- 
ment against the plaintiff for the amount of this cost. The 
levy was dismissed by the plaintiff’s order, and upon a prom- 
ise to pay the costs due the sheriff. The levy was a proceed- 
ing to enforce the judgment ; it was unproductive ; the party 
moving was “cast,” and should have a judgment rendered 
against him for the costs. In this case, there being no dis- 
pute as to the amount due, the Court, on motion, should 
have ordered a judgment against the plaintiff for the amount 
admitted to be due. Of course, if the amount of costs due 
was disputed, that should be fixed and settled, and then let 
a judgment be entered up for the amount so due. This 
course is authorized by the statute, and certainly is much 
better than to force the sheriff to bring an action against the 
plaintiff to recover his costs. When a judgment is rendered 
for the costs, why may not this judgment be a set-off, against 
the judgment in favor of the plaintiff, for the money in the 
hands of the sheriff? A rule absolute against an officer, for 
the payment of money, is a lien upon his property; Rev. 
Code, sec. 3880; and one judgment may be set off against 
another, on motion, whether in the hands of an original party, 
or anassignee. Rev. Code, sec. 3415 and 2851. The Court 
exercises a summary jurisdiction over its officers, to enforce 
the performance of their duties; and it should, also, see that 
suitors in the Court deal justly and fairly by the officers in 
the discharge of such duties. The Court should see to it, 
that a faithful officer is paid all his lewful fees, wherever it 
can be done properly. 

(3.) A proceeding, by rule, against an officer has, gener- 
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ally, been treated as an equitable proceeding, and the rights 
of ‘parties have been, generally, determined according to the 
principles of equity. What reason is there, in equity or law, 
why this officer should not be paid, out of the money in his 
hands, due to the plaintiff, the bill of costs due him, admitted 
to be due, incurred at the instance of the plaintiff, and which 
he promised to pay when he ordered the dismissal of the levy ? 
No good reason was suggested in the argument, and none 
occurs to us. The Court below, properly, adjusted the equi- 
ties between these parties, meteing out to each, the full meas- 
ure of his rights; and, if he did not proceed according to 
the strict rules of law, he did substantial justice, and we are 
not disposed, upon a mere technicality, to reverse his ruling. 
Were the case sent back, a judgment could be entered up for 
the costs and then, one judgment might be set-off against 
the other, and the result be the same as it is now. 
Judgment affirmed. 





MarspEN A. CLECKLEY, plaintiff in error, vs. BEALL & 
Futon, defendants in error. 


Where a case has been fairly submitted to the jury, and their verdict is 
sustained by the evidence, the Court should not set the verdict aside 
and grant a new trial. 


Equity. New trial granted. By Judge Gipson. Rich- 
mond Superior Court, January Term, 1868. 


CLECKLEY averred that Beall & and Fulton were com- 
mission merchants in Augusta, and that Beall induced him 
to believe that by an investment of money in cotton, he could 
make considerable profits; that he had but small means, and 
furnished to them $2,000 00, with the understanding that 
with it, cotton, in small lots, should be bought, and that they 
should sell the same and pay him the profits after taking out 
their commissions; that they bought cotton for him, and by 
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his consent, sent it to Liverpool with some of their own ; 
meanwhile they advanced him $120 00, and finally rendered 
him an account, showing that he was in their debt in the sum 
of $349 79; he said that this loss of his capital resulted by 
their buying on his account, without authority, large amounts 
of cotton, over and above what his $2,000 00 would purchase, 
and then charging him with the loss on the same. They 
prayed for discovery, account and settlement. 

Beall alone answered the bill. He answered that the 
$2,000 00 was advanced, $1,000 00 at a time, not to be in vested, 
but as a bonus, to cover all loss in the operation, and to 
enable them to buy for him, from time to time, such quanti- 
ties of cotton a3 they might think would be profitable; and 
in support of this idea, stated that before they got the second 
$1,000 00 from him, they had bought for him thirty-five 
bales of cotton, which cost much more than $1,000 00, o 
which he was well aware; that on the sale of these bales they 
made for him, $48 00 as his share of the profits, and by his 
consent, with the $1,048 00 they bought more cotton for 
him, etc., 

At the trial, it was shown by several commission mer- 
chants that, the rule with commission merchants, when 
money was deposited to buy cotton, was not to buy more than 
the deposit would pay for, and not to reinvest or ship unless 
by consent or directions from the depositor, and that it was not 
known, in such case, that a depositor ever lost all his deposit 
and came out in debt to his commission merchant ; that the 
commission merchant could not purchase beyond the capacity 
of the deposit, unless the deposit was made as a bonus, and 
where that is done, it is by an express special contract which 
includes the quantity of cotton to be bought, and usually 
there is no shipment in case of a'bonus, though since the war 
this is sometimes done by agreement. 

CLECKLEY being sworn said that in August, 1865, Beall 
told him it was better to let them buy small lots of cotton for 
him than to keep his means idle; that he let them have 
$1,000 00 and they bought for him eight bales at $1,224 00, 
and when notified of its cost, he told Beall he could not then 
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pay the excess, and Beall said they would arrange it in future ; 
that in about six weeks, Beall told him, they had sold the 
eight bales, and made a profit, and asked if he did not have 
some more money; that he gave them some Charleston and 
Memphis Railroad coupons, and some cash, making another 
$1000 00, to be used with the other, on the terms charged 
in his bill; that, in a few days, Beall told him they had 
bought, with his money, good middlings at forty-three 
cents per pound ; that cotton declined in Augusta, and, upon 
Beall’s suggesting it, and telling him that they were going 
to ship their cotton to Liverpool, he consented that they 
should ship his also; that he frequently called for a settle- 
ment, was told that they had not got the returns from the 
cotton, and, on one occasion, Beall mentioned that they had 
drawn on his cotton, on which he remonstrated with Beall, 
and Beall said he thought Cleckley had given him authority 
to draw on it, but never mind, he would make it all right; 
and, that finally, in March, 1867, they presented the ac- 
count, bringing him in debt, as aforesaid. He refused to 
pay, and filed his bill. The plaintiff closed. Beall, in be- 
half of defendants, reiterated the substance of his answer, 
insisting that the money was a bonus; but admitting that 
there was no limit prescribed, as to the amount to be pur- 
chased, and that nothing was said about bonus, but he 
thought Cleckley so understood it. He said Cleckley bgnght 
the first eight bales himself, and the account was correct, and 
should be paid. Defendant closed. 

CLECKLEY recalled, reiterated his statements, and said he 
did not buy the eight bales, and never, in his life, bought a 
bale of cotton. 

The verdict was for $1424 78, with interest from 1st Jan- 
dary, 1867, against Beall & Fulton. They moved for a 
new trial, upon the grounds that the verdict was against the 
evidence, and the charge of the Court in this, that the an- 
swer, responsive to the bill, denied the entire ground of com- 
plainant’s case, and was contradicted only by the testimony 
of complainant, no additional circumstance being proved to 
authorize the verdict. 
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The Judge granted the new trial, and this is assigned as 
error. 


Hoox & Carr, for plaintiff in error. 
Wa. T. Govupn, for defendant in error. 
WALKER, J. 


This case was fairly submitted to the jury, which was com- 
posed of business men. There was evidence sufficient to sustain 
the verdict. Indeed, we think it was right; most certainly 
it was not decidedly and strongly against the weight of the 
evidence. Had Beall been satisfied with his answer, as 
drawn by his counsel, perhaps the Judge would have been 
justified in granting a new trial; but he introduced himself 
as a witness, and we think a fair construction of his testimony 
shows that Cleckley never understood that he was depositing 
money as a “bonus.” Cleckley swears so explicitly, and 
Beall’s testimony is sufficiently corroborative to overcome the 
answer, especially when taken in connexion with the testi- 
mony of the other commission merchants as to the usages of 
trade in the place where this transaction occurred. When 
the Court grants a new trial on the ground that the verdict 
is against the evidence, this Court will reverse such judgment 
whew it appears from the record that the verdict is not con- 
trary to the evidence. Pitts vs. Thrower, 30 Geo. R., 212. 
The verdict being right, the judgment of the Court setting 
it aside was wrong,.and the judgment is therefore reversed. 
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McCaLuiE & JONES, plaintiffs in error, vs. RopERT WAL- 
ton and Wm. A. WALTON, assignees of THE AUGUSTA 
INSURANCE AND BANKING CoMPANY, defendants in error. 


1. An existing corporation may make an assignment. 

2, An assignment, by a corporation, of all its property in trust for all its 
creditors, with directions to the assignees to proceed, with reasonable 
and convenient dispatch, to convert the property into money; and, for 
that purpose, to sell all or a part of the same, in such manner and on 
such terms as they deem most for the interest of said trust, is not ob- 
noxious to the 18th and 27th of Elizabeth. Unless the intention to 
hinder or delay creditors clearly appears, an assignment,. apparently 
fair, should not be held obnoxious to those statutes. 

3. A judgment obtained subsequent to the assignment, takes no priority 
in the distribution of the assets. 


Equity. Assignment. Tried before Judge Gipson. Rich- 
mond Superior Court. June Term, 1867. 


On the 29th of December, 1865, The Augusta Insurance 
and Banking Company made an assignment of its entire assets 
to said assignees, “in trust always, that the said Robert Wal- 
ton, senior, and William A. Walton shall proceed, with rea- 
sonable and convenient dispatch, to convert all and singulcr 
the real estate and personal assets, hereinbefore conveyed and 
assigned, into money ; and for that purpose, to sell and dis- 
pose of any or all of it, in such manner and on such terms 
as they may deem most for the interest of said trust, and to 
collect, settle, and, in their discretion, compromise, all debts 
and claims hereby assigned. And in further trust, that, af- 
ter converting said assets into money, said Robert Walton, 
senior, and William A. Walton, shall dispose of the entire 
proceeds thereof, in the manner following, that is to say: 

“First. By paying all reasonable and necessary expenses in- 
curred in the administering of said trust, including a fair. and 
proper commission to be reserved to themselves. 

“Second. By dividing the entire net fund, aforesaid, among 
the creditors of said company, of every sort and description, 
with no other preference than is, or may be, authorized by 
lay. And, should provision be made by law for winding up 
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insolvent banks, and appointing receivers for that purpose, 
the said Robert Walton, senior, and William A. Walton, or 
their successors in trust, are hereby authorized to act as such 
receivers, for the company aforesaid, and to conform to the 
provisions of any such law, in behalf of said company.” 

The trust was accepted, and the assets being less than the 
debts, the assignees filed a bill praying that all creditors 
should come in and settle according to said assignment, 
Among these creditors were McCallie & Jones. Said com- 
pany had insured their stock of goods against loss by fire, 
It was burnt on the Ist of July, 1861, and on the 7th of 
April, 1862, they sued the company on the policy, and on the 
28th of May, 1866, obtained a verdict and entered judgment 
against the company for $3,291 74, principal, with interest 
from July Ist, 1861, and costs. 

McCallie & Jones answered the bill, and admitting that 
the assignment was made, attacked it as void as against them, 
and contended that if it was not void, then, under it, their 
judgment should be paid prior to any claim not in judgment 
and older, or of even date with their judgment. 

There was no question of fact between them, and the as- 


signees, and the Court instructed the jury that the assignment 


was valid, and that MeCallie & Jones took no priority over 
other liquidated demands, and the decree was made according 
to said instructions. 

These instructions McCallie & Jones assign as error. 


Baryes & CumMinG, for plaintiffs in error. 
W. H. Hutt, for defendants in error. 


Harris, J. 


1. By reference to the facts in this case, it appears that the 
Augusta Insurance and Banking Co., on the 29th December, 
1865, made in behalf of all its creditors an assignment to 
Robert Walton, Sr., and Wm. A. Walton, in trust, ete. This 
corporation at that time existed, and has not been dissolved, 
either by judgment of forfeiture, or by a surrender of its fran- 
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chises, accepted by the Legislature. What reason then, was 
there, that it should not, like a natural person, make a fair as- 
signment in trust for allits creditors? That it was permissible 
by the rules of a common law, seemed too clear to be at this 
day a matter of denial. In Georgia, no statute prevents an 
assignment by an existing corporation. 

2. But it has been argued with great earnestness, that 
the terms of the assignment brought it within the purview 
of the statutes of 13th and 27th Elizabeth, and that there- 
fore, the assignment was void. The assignment being of all 
its property, real and personal, in trust for all its creditors, 
with direction that the assignees should proceed with reason- 
able and convenient dispatch to convert the property into moncy, 
and for that purpose, to sell and dispose of any or all of the 
property in such manner and on such terms as they may deem 
most for the interest of said trust, we do not perceive how the 
end to be accomplished, the conversion of the property into 
money for distribution among the creditors of the company, 
could have been well and beneficially accomplished without 
such a fair and rational discretion as was conferred on the 
assignees. We see no attempt in that discretion to hinder 
and delay creditors, but on the contrary, a careful precaution 
to prevent a sacrifice of the property, whereby the creditors 
would have been injured. Without such intent or purpose 
being made clearly visible, an assignment having the appear- 
ance of fairness, should not, by the Courts be held obnoxious 
to those statutes. 

3. The record shows that the judgment of plaintiffs in 
error, who are contesting the validity of the assignment, was 
obtained subsequent to the assignment. At the execution of 
the assignment the claim of plaintiffs was upon a policy of 
insurance issued by the company for loss sustained by fire ; 
their damages had not, at that time, by proof, been ascertained 
and fixed; the claim, therefore, had that grade only which 
contracts of a similar description had, no lien recognized by 
law had given it a priority. This was the status of the claim 
at the making of the assignment ; the subsequent lien created 
by judgment could not be made to relate back, and class it 
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with the judgments existing when the assignment was made, 
The result is that the assignees can regard in the payment of 
the creditors of the assignor only the rank or priority of the 
debts at the time of the assignment. 

Judgment affirmed. 





Mites G. Dossrns, plaintiff in error, vs. RopERT W Axton, 
and W. A. WALTON, assignees of The Augusta Insurance 
& Banking Company et a,. creditors, defendants in error, 


1. Section 1495 of the Revised Code which prescribes the order of paying 
off the debts of an insolvent Bank; and par. 3, of sec. 1493, which 
gives the bill holders a priority over other creditors in the payment of 
debts, apply only where there has been a forfeiture of the charter and 
a Receiver appointed by the Court; they do not apply in the case of an 
assignment by the Bank of its assets to pay its debts according to the 
requirements of the law. 

2. The Augusta Insurance & Banking Company made an assignment of 
its assets to assignees, for the benefit of all its creditors. Among the 
assets assigned were fo'ty-four shares of the capital stock of the Geor- 
gia Railroad and Banking Company, which by the assent of the last 
named bank, were transferred to the names of the assignees on the trans- 
fer-book, and a certificate of stock issued in their names, by this Bank. 
At the time of said assignment and transfer, the Augusta Insurance 
and Banking Company, was indebted to the Georgia Railroad and 
Banking Company in the sum of $38,284, for which amount the Geor- 
gia Railroad Bank had a lien by law upon the stock. In ascertaining 
the respective rights of the various creditors of the Augusta Insurance 
and Banking Company, the Court below has decided that the transfer 
of the stock to assignee did not defeat the lien of the Georgia Railroad 
Bank: 

Held, that the Court decided right. 


Equity. Assignment. Lien. Decided by Judge Gisson. 
Richmond Superior Court. January Term, 1868. 


The assignees of the Augusta Insurance and Banking 
Company, for the benefit of its creditors, having filed their 
bill to carry out their trust, and, the creditors being before 
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the Court to have their respective rights in the assets ad- 
‘usted, this state of facts presented itself— 

McCallie & Jones, at the date of the assignment, held a 
policy of insurance, issued by said assignor, the insured pro- 
erty was burnt, they brought suit against the assignor on 
said policy for $3,291 74 with interest and costs, and ob- 
tained judgment therefor, after the date of the assignment. 
They claimed, that their judgment took priority over the 
other claims next mentioned, and should be paid in full be- 
cause the assignment was void. N. Rogers & Co., of the 
city of Baltimore, obtained a judgment against said assignor, 
in Baltimore, Maryland, before the date of assignment, and 
afterwards transferred the same to one Blanchard. Blan- 
chard claimed that this judgment was a liquidated demand 
and should be paid pro rata with the other claims here- 
in mentioned. At the date of the assignment, the assignor 
owned and held in the name of ...... Walton, (its president 
and one of the assignees,) forty-four shares of the capital 
stock of the Georgia Railroad and Banking Company, which 
they assigned to said assignees; on the day said assignment 
was made, Robert Walton, one of the assignees, in the pres- 
ence of the cashier of the Georgia Railroad and Banking 
Company, transferred said shares tu said assignees, as such, 
and the Georgia Railroad and Banking Company, then and 
there, issued and delivered to Robert Walton, scrip in the 
following form: : 

“Georgia Railroad and Banking Company, No. 6391. Incorporated, 
1833. Forty-four shares. 

‘This is to certify that Robert Walton, and William Walton, assignees 
of the Augusta Insurance and Banking Company, are entitled to forty- 
four shares in the capital stock of the Georgia Railroad and Banking 
Company, transferrable only on the books of said Company, in person, or 
by attorney duly authorized. 

‘Witness the signature of the President and Cashier at Augusta, this 


the 29th day of December, 1865. 
‘‘ JOHN P. KING, President. 


‘J, Mitiican. Treasurer.” 

At the date of the assignment the assignor was indebted 
to The Georgia Railroad and Banking Company, in the sum 
of $38,284 00; and the Georgia Railroad and Banking Com- 
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pany, showed that it had withheld from the assignees, the 
dividends declared on said stock, and claimed, that it had a 
lien on said stock and dividends, of higher dignity than any 
other liens in this case; Miles G. Dobbins, held, say $18. 
000 00 of the bank bills issued by the assignor before its 
suspension and assignment, had obtained judgment on said 
bills, since the assignment was made, but now accepted the 
assignment as valid, and wished it carried’out, but set up 
that as a bona fide bill-holder of said assignor, he stood on a 
par in the distribution of the assets as between himself and 
other bill-holders ; that said judgments had no priority over 
the liquidated demands against the assignor because their 
rights rested on their sfatus at the date of the assignment, 
and that McCallie & Jones’ judgment did not stand on a par 
with the claims of the bill-holders, because it was an unli- 
quidated demand at the date of the assignment ; he further 
claimed that by said transfer of stock, the Georgia Railroad 
and Banking Company lost its lien on the same, and finally, 
that as a bill-holder he had a priority in law, and should be 
paid in preference to any other of said claims. The Court 
charged the jury that the bill-holders had, in law, no prefer- 
ence over other persons holding liquidated demands, sucli as 
promissory notes, bills of exchange ete.; that the claims of 
McCallie & Jones, and of Blanchard, transferee of N. Rog- 
ers & Co., had no priority as judgments, but should be classed 
as liquidated demands and take equally with the bill-holders, 
and that the Georgia Railroad and Banking Company had 
not lost its lien on said stock and dividends, and should be 
paid out of the proceeds of the same, in preference to all 
other demands, and the jury rendered a verdict and a decree 
was had, accordingly. 

Dobbins assigns each and every of said charges of the 
Court as error. 


Wa. DouGHEsgrty, (by the Reporter,) for plaintiff in error. 


Wma. H. Hux, Barnes & Cummines, Hooxs & Carr, 
et al, for defendants in error. 
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WALKER, J. 


The Augusta Insurance and Banking Company being 
unable to pay its debts, assigned all of its property, real and 
personal, to trustees who were authorized to dispose of the 
same “by dividing the entire net fund among the creditors 
of said company of every sort and description, with no other 
preference than is or may be authorized by law.” In direct- 
ing the order in which the trustees should pay out the funds 
the Court decided that the holders of the bills of the Bank, 
by the laws of Georgia, have no preference over other credit- 
or’s liquidated demands. 

This ruling was excepted to, and the learned counsel for 
plaintiff in error relies upon section 1493, par. 3, Revised 
Code, section 1495 and 2494. Sections 1493 and 1495 are 
placed under article ITI, entitled, “ Forfeiture of Bank char- 
ters and liability to stockholders.” After specifying the 
grounds for which a forfeiture may be declared, and provid- 
ing for the appointment of a Receiver, the Code, in section 
1493, prescribes the duties of the Receiver as follows: 1st,*to 
convert the property into money; 2d, to pay the creditors 
pro rata, semi-annually ; 3d, “to pay the holders of the bills 
before other creditors, if they give notice of their claims 
within six months ;” 4th, to give notice to said bill-holders 
and other creditors, by a three months publication; 5th, to 
make annual returns of receipts and disbursements ; 6th, to 
distribute the assets, after paying all the debts, among the 
stockholders. This entire section is prescribing the duties of 
a Receiver appointed by the Court after the rendition of a 
judgment forfeiting the charter, and does not apply to a vol- 
untary assignment for the payment of all the debts of the 
Bank. Section 1494 provides for the Receiver’s compensa- 
tion. Then comes section 1495, chiefly relied upon by 
counsel for plaintiff in error. This section provides that, “if 
the Bank is insolvent, the order of paying off the debts shall 
be the same as is prescribed in cases of administration, to the 
extent applicable, except where special preference or post- 
ponement is given by law.” “If the Bank is insolvent.” 
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What Bank is here referred to? Most clearly such as the 
preceding sections had been speaking of, namely a Bank 
whose charter had been forfeited and its assets placed in the 
hands of tke officer of the Court. This construction jg 
strengthened by referring to the three sections immediately 
following this one; they are all in relation to matters con- 
nected with such a Bank. Not one word is said about an 
“assienment by Banks,” until section 1499 is reached, and 
this provides upon the surrender of the charter, for an assign- 
ment “as natural persons may, but it cannot thereby prevent 
such preference among its creditors as the law gives. Taking 
all the sections together, we think that the provisions of 1495, 
and part 3 of 1493, apply to Banks alone whose charters 
may have been forfeited and their assets placed in the hands 
of Receivers.. Such Banks may very properly be recognized 
as deceased, and their assets paid out in the order prescribed 
in cases of administration. But this case is different. Here 
is no forfeiture and no surrender of the charter. This isa 
voluntary assignment by the Bank of all its assets to be 
divided “among the creditors of said company of every sort 
and description, with no other preference than is or may 
be authorized by law.” The assignment gives no preference 
to any of the creditors. We have shown that the preference 
claimed by plaintiff in error as conferred by law is inapplica- 
ble to the facts of this case. It was not insisted that there 
was any other provision of the law giving any preference, and 
we know of none such. The rights of the respective creditors 
must be decided by the terms of the deed of assignment, and 
that is for the creditors of said company of every sort and 
description. The only error we see in this case was in 
excluding the open accounts from a participation in the gen- 
eral fund ; but this ruling is not excepted to, and it was in 
favor of the party complaining here. As we hold that all 
the creditors of the company were entitled to share in the 
distribution, it is unnecessary to determine whether the claims 
of McCallie & Jones and others were liquidated demands or 
not. 

2. Another question made in this record is, whether “ The 
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Georgia Railroad and Banking Company, by assenting to 
the assignment, lost its lien on the forty-four shares of stock 
owned by the Augusta Insurance and Banking Company ?” 
It could not be denied that the Georgia Railroad Bank, by 
law, was entitled to a lien on this stock for the debts due by 
the owner of it, the Augusta Insurance and Banking Com- 
pany. Prin. Dig., 358. Pamph. Acts, 1840, p. 25. Acts, 
1843, p. 20. This is admitted, but it is insisted that the 
Georgia Railroad Bank assented to the transfer of the stock 
to the assignees, and thereby lost its lien; and authorities are 
cited showing that when a party voluntarily parts with the 
possession of the property upon which the lien has attached , 
he is divested of his lien. We have no fault to find with 
this as a general proposition ; the question is, as to its appli- 
cation to the facts of this case. Here was a general assign- 
ment for the benefit of all the creditors, “with no other pre- 
ference than is, or may be, authorized by law.” To this the 
Georgia Railroad Bank assented. One of the preferences 
authorized by law, was a lien on the stock, for the amount 
due by the assignor. The error into which the counsel fell, 
was in considering this assignment as a sale to a bona fide 
purchaser, without notice. The assignee of a voluntary as- 
signment, for the benefit of creditors, stands in no better a 
situation than the assigno1. Neither he, nor the creditors 
whom he represents, are purchasers for a valuable considera- 
tion, without notice, as against prior equitable liens. Hagg- 
erty vs. Palmer, 6 J. C. R., 437. Knowles vs. Lord, 4 
Wharton, 500. 2 Kent’s Com. 532, (note ce.) 

There was no parting with the possession of this stock, in 
the eye of the law. All the Georgia Railroad Bank did, was 
to assent to the transfer from the name of the Bank to that 
of its assignees, for the payment of its debts; the deed of 
assignment recognising such preferences as were allowed by 
law. Most clearly this was no such sale as would defeat the 
lien of the Georgia Railroad Bank, and the Court did right 
so to hold. 

There was no error in permitting other creditors to come in 
and be made parties to the proceedings to distribute the funds 
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in Court. In the case of the Macon and Western Railroad 
Company vs. Parker, 9 Geo. R., 378, this Court holds that 
“any creditor who has a claim upon the fund, but who is not 
a nominal party to the suit, may make himself a party there 
to in fact, by coming in and presenting his claim under the 
decree, and submitting himself to the jurisdiction of the 
Court, for its settlement and adjustment, upon the fund to be 
distributed.” This point was not seriously urged, though it 
was made in the bill of exceptions. Upon the whole case, 
we see no error in the Court below. 
Judgment affirmed. 








THE City CounciL oF Aveusta, plaintiff in error, vs, 
Rosert WALTON, and Wm. J. WALTON, assignees of 
THe Avueusta INSURANCE AND BANKING Company, ¢ 
al., creditors, defendants in error. 





Ordinance, assessing a specific tax of one thousand dollars upon the 
Insurance and Banking Company of that city: 

Held, that inasmuch as the general tax laws of the State, had not here- 
tofore recognized an incorporated company, as taxable property, the 
City Council of Augusta, did not have the power, and authority, un- 
der their charter, to assess, and collect said tax. 


The City Council of Augusta, on the 2nd day of June, 1865, passed an | 
' 
| 


Equity. Injunction. Tried before Judge Gipson. Rich- 
mond Superior Court, January Term, 1867. 


The Augusta Insurance and Banking Company, assigned 
to said assignees its assets in trust to pay its creditors, “ with 
no other preference than is, or may be, authorized by law.” 
Under a bill filed by the assignees to carry out said assign- 
ment, the parties were at issue as to the priorities allowed in 
law as applicable to the several claims against said company. 
Among the claims, was one on behalf of the City Council of 
Augusta, of the following character: On the 17th of April, 
1865, the said City Council passed a general tax ordinance 
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for that year, directing certain taxes to be collected in Con- 
federate currency, in which said Bank was taxed three-fourths 
of one per cent. on its capital stock. Before this tax was col- 
lected, to wit, on the 2nd of June, 1865, Confederate cur- 
rency had ceased to circulate, and said City Council passed 
another tax ordinance, for the same year, by which the bank- 
ing institutions in said city were specifically taxed $1,000 
payable in United States currency. } 

This last tax being unpaid, said City Council, on the 
Qnd day of April, 1866, issued a fi. fa. for said $1,000 prin- 
cipal, six months interest thereon, $100 00 penalty for de- 
fault and $10 00 for water tax, besides costs; and presenting 
this fi. fa. the City Council claimed the whole amount out of 
said assets. The said assignees in their bill set up that said 
$1,000 00 tax was upon the franchise of the Bank and ille- 
gal, and prayed that the same should not be allowed as a 
good claim upon said assets and for injunction against that 
part of said fi. fa. 

After argument, the Chancellor instructed the jury that 
all of said fi. fa., except the water-tax and costs, was illegal, 
and accordingly by verdict and decree, the balance of it was 
enjoined. 

The City Council complains of this decisioti, verdict and 
decree as error. 


I, H. Miter, Hoox & Carr, for plaintiff in error. 


DovcHErTY, GANAHL, Barnes & Cummine, W. H. 
HuL1, for defendant in error. 


Warner, C. J. 


The question presented by the record in this case, for our 
consideration and judgment is, whether the City Council of 
Augusta had the power and authority, under their charter, 
to pass an ordinance to assess, and collect a specific tax of 
one thousand dollars from the Augusta Insurance and Bank- 
ing Company. On the 2nd day of June, 1865, the City 


-Council of Augusta passed an ordinance, declaring that “there 
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shall be levied a tax of one thousand dollars upon each and 
every incorporated Bank, and Insurance Company of this 
city, ete.” This tax, it will be observed, is not assessed upon 
the capital of this incorporated Insurance Company, but is 
specific tax assessed upon the company, without any regard 
whatever to the amount of capital invested or employed by it, 
By their charter, the City Council of Augusta, are “ vested 
with power and authority to make such assessments on the in- 
habitants of Augusta, or those who hold taxable property 
within the same, for the benefit, convenience, and advantage 
of the said city, as shall appear to them expedient.” See 
Frederick vs. the City Council of Augusta, 5th Georgia Re- 
ports, 561. Was this Insurance Company simply as a corpo. 
ration, taxable property, as heretofore recognized by the gen- 
eral tax laws of this State? In our judgment it was not, 
By the Act of 9th January, 1852, page 288, the Legisla- 
ture have, declared what shall be deemed taxable real and 
personal estate. By that Act, “personal estate” liable to 
taxation, shall include amongst other enumerated objects, 
“such portion of the capital of incorporated companies, liable 
to taxation on their capital, as shall not be invested in real 
or personal estate.” This is a plain declaration of the inten- 
tion of the legislature, that the capital of the company should 
be taxable property, and not the company as a corporate body. 
Our judgment therefore is, that the City Council of Augusta 
had no power or authority, under their charter, to assess this 
specific tax of one thousand dollars upon the Insurance and 
Banking Company, the same not being taxable property, as 
contemplated by the general tax laws of the State. Let the 
judgment of the Court below be affirmed. 
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Joun A. Moore, plaintiff in error, vs. HARLAN & Ho-- 
LINGSWORTH, defendants in error. 


In attachment cases it is not important whether the damages laid in the 
declaration are greater than the sum sworn to in the affidavit, as there 
can be no recovery in civil contracts beyond the actual proven damage. 


Under the Act of 16th December, 1866, a party to the record is not an 
incomptent witness as against the other party, a firm simply because 
one of the firm is dead; to exclude him it must appear that the trans- 
action about which he testifies was had with the deceased, and with no 
other living member of the firm. 


Attachment. Tried before Judge Grrson. Richmond 
Superior Court, June Term, 1867. 


Moore made a contract, in writing, with Harlan & Hol- 
lingsworth, to build for him a steamboat. Conceiving that 
in the pretended fulfilment of this contract he had been dam- 
aged, Moore sued out attachment against the firm, the mem- 
bers being non-residents of this State, in which attachment 
only $5,000 00 was claimed. It was levied on certain prop- 
erty which was replevied by bond and security. 

When Moore’s attorneys filed a declaration on said attach- 
ment, they declared for $100,000 00 damages. The plea 
was general issue and set-off. When the cause was called 
for trial the defendant’s attorneys moved to strike out of the 
declaration all sums of damages claimed except the sum of 
$5,000 00 claimed in the affidavit and attachment. The 
motion was sustained. 

In the progress of the trial Moore was offered as a witness 
in his own behalf, but because Hollingsworth was as dead, the 
Court held that Moore could not testify. What evidence 
was offered or allowed, what Moore would have testified to, 
whether Harlan made the contract for his firm, or whether 
Hollingsworth was the member who made it, or whether 
Moore treated with both, did not appear. Nothing else ap- 
pears except that the verdict was for the defendants. The 
errors assigned are the order requiring the amount claimed to 
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be reduced to $5,000 00, and the, rejection of Moore as 4 
witness, 


Wma. Scutrey, LALLERsTADT, (by Hook,) for plaintiff jp 
error. 


7. 2. MILLER, for defendants in error. 


Harris, J. 


There are two assignments of error in the bill of excep- 
tions, viz: 

Ist. That the Judge below ordered the amount of damages 
laid in the declaration filed on the attachment, to be reduced 
from $100,000 00 to $5,000 00, the amount sworn to as the 
amount of the claim of plaintiff in the affidavit which he 
made, on which the attachment issued. 

2nd. The exclusion of Moore from giving testimony for 
himself, because Hollingsworth, one of the firm of Harlan & 
Hollingsworth, was dead, and therefore Moore was incompe- 
tent to testify under exception to the Act of 1866. 

As to the first point, we deem it a matter of no importance 
whether the damages laid in the declaration are beyond the 
amount sworn to in the affidavit or not, as no recovery be- 
yond, in civil contracts, the actual damages sustained by proof, 
can be recovered. It is difficult to perceive upon principle, 
how, as the case was proceeding between the parties to the 
contract, an objection could be made at the instance of a se- 
curity (no party to the cause,) in a collateral matter growing 
out of law proceedings to enforce plaintiffs demands. The 
liability of that security whenever he shall be sued, is the 
penalty or condition of his bond, and a judgment for any 
amount whatever, however large against the party, cannot 
bind the security beyond his enagagment. 

The second assignment arises under the Act of the Legis- 
lature of 16th of December, 1866. Pamphlet Acts p. 138, 
entitled an Act to declare certain persons competent witnesses 
as in the Act set-out. See Code Sec. 3798. This Act was de- 
signed to remove the ground of exclusion of persons previ- 
ously incompetent as witnesses. 
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Parties to a suit before this Act, were incompetent to testify 


‘ in their own behalf, or in other words could not, at their own 


volition, put themselves forward as witnesses to support their 
suits or defences. This Act swept away that incompetency in 
all cases whatever, except in the special instances enumerated, 

Under the first exception, in the following order, the ques- 
tion to be decided here arises. ‘ Where one of the original 
parties to the contract, or cause of action, in issue or on trial, 
is dead, or is shown to the Court to be insane, or where an 
executor or administrator is a party, in any suit or contract 
of his testator, or intestate, the other party shall not be ad- 
mitted to testify in his own favor.” 

In this case, had there been but two parties to the con- 
tract, to-wit: Moore and Hollingsworth ; the latter being 
now dead, the former could not be a witness for himself. It 
appeared, however, that the contract of plaintiff was with 
two persons, who were partners, Harlan & Hollingsworth, 
and that Harlan is alive. The enquiry, in this state of facts, 
before deciding upon the question of the competency of 
Moore, should have been, with which of the partners was the 
contract, for the building of the steam boat, made? If with 
Hollingsworth alone, he being dead at the trial, Moore would 
have, then, been incompetent; but if the contract was talked 
over, and agreed upon with both, we can perceive no reason, 


why Moore, in such a case, would not be competent, as a par- 


ty with whom the negotiation was made, acquainted with its 
terms, and what transpired, is alive, and capable of being 
examined as to it. What, if it should appear that the con- 
tract, in this case, should have been made with Harlan, the 
survivor? Is there any sound reason, then, looking to the 
spirit of the Act of the Legislature, why Moore should not 
be a competent witness? The equality between parties toa 
suit, contemplated, would not be violated, but enforced, by 
allowing him to be a witness for himself, in such a state of 
things. ; 

The error of the Judge below, in excluding Moore, when 
he did, consisted in this, that, upon the fact being admitted 
that Hollingsworth, one of the parties defendants, was dead, 

41 
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without any preliminary investigation having been made by 
him, as to which of the partners the contract was made with, 
assumed that it was made with Hollingsworth, the deceased 
partner. It occurs to us, that whenever, as in such a case 
as this, a partnership is either plaintiff or defendant, and one 
of such partnership is dead, an examination should be made, 
when necessary, into the fact, with which one of the part- 
ners, the contract was made, or transaction occurred. If it 
should turn out to have been with the living partner, the 
adversary party to the record, then, may be a witness, 

The whole scope and intention of the Act, was to confer 
equal privileges upon parties to suits; that is to say, to ad- 
mit those persons who made the contract, or hetween whom a 
transaction took place, to give their respective versions of it, 
in evidence to the jury, leaving the jury, as in other cases, to 
decide upon the credibility of the testimony. If this was 
the leading idea which this legislation sought to accomplish, 
how can a construction of the Act be maintained, which ex- 
cludes a party plaintiff from his narrative of the contract or 
transaction, the other party and person, with whom it was 
actually made or had, being alive, perhaps in the Court 
room ? 

The Act of 1866, literally embraccs only cases where one 
person is a party plaintiff, and one person is a party defendant. 
In a case, within the strict letter of the Act, there can be no 
necessity for any preliminary enquiry, such as we have indi- 
cated, for the exclusion of the party living, to testify as a 
witness for himself, the other person with whom the contract 
was made, being dead, is clear ; but we entertain the opinion 
that the Act was meant to include all cases, whatever, that 
might arise, and to prescribe a general rule for their govern- 
ment, and, taking the whole Act together, we feel that we 
are not only authorized, but that it is our duty, to interpret 
it literally, so as to effectuate the purposes of the Legisla- 
ture. 

Judgment reversed. 














one 
de 
art- 
f it 
the 


ifer 
ad- 


na 


, to 
vas 


eX- 
or 
Vas 


urt 


ne 


di- 

















MILLEDGEVILLE, JUNE TERM, 1868. 627 


Ainsworth vs. Ainsworth. 














Jutta ANN AINSWORTH, plaintiff in error, vs. WILLIAM 
AINSWORTH, defendant in error. 


When a wife had sued her husband for divorce and filed against him a 
pill to reform a marriage settlement, under which the property ac- 
quired by the marriage was taken from the husband and put into the 
hands of a Receiver, and pending these actions the husband prayed the 
Court to allow him something out of said property for his support, and 
the wife objected, suggesting reasons why such order should not be 
passed, and asked that the same be tried by a special jury, and the 
Judge refused to submit the matter to a jury, and without hearing any 
testimony, made an order on the Receiver for a monthly allowance for 
the husband, he erred. He might well have submitted the issues to a 
jury; at any rate he should have heard testimony as to the facts before 
passing the order. 


\ 


Equity. Decided by Judge UNDERWoop. Heard Supe- 
rior Court. November Term, 1867. 


The bill makes the following case: George W. Garrett 
made a will, making his wife his executrix, ordering his 
debts paid, and leaving her to dispose of the whole balance 
of his estate at pleasure during her widowhood, directing 
that his children be maintained and educated, and that upon 
marrying or becoming of age, they should take equal shares 
of said estate, and that should she marry, she should have 
one-third of his property during life, remainder to the chil- 
dren, and the children should have the other two-thirds. 
He died leaving his widow and eight children. She qual- 
ified and took possession of said estate, consisting of realty 
worth say $3,000 00, and personalty worth say $4,800 00. 
With the funds of the estate she bought three negroes. 

She agreed to marry William Ainsworth. It was under- 
stood and agreed between them that all the property which 
she had, or might become entitled to, should be settled upon 
her, as her sole and separate property, to and for her only 
use and benefit, and free from the control, debts and liabil- 
ities of said Ainsworth, or any future husband she might 


‘have. She trusted to Ainsworth to write out this agreement. 


He wrote ont an agreement, stating that what property she 
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had was not to be bound for any of his debts in anywige 
whatever, that his property only should be bound therefor, 
and ending thus: but if it should turn out that he was not 
in debt, so as not to interfere with her property and had 
means to pay his own debts and did pay them, then their 
marriage shall be as common marriages, “but in no case 
shall her property that she has at the time of her marriage 
(with him) be bound for his debts; she makes this reserye 
for the purpose of keeping her property safe from his debts 
should there be any.” 

He read the agreement to her and in presence of the wit- 
nesses, reading it according to said original understanding, 
and she and he signed it in the presence of the witnesses, on 
the 19th of July, 1854, and were on the same day married, 
In the matter of this agreement, by fraud or mistake of 
William Ainsworth, she was deceived, and entered into a 
contract different from what she understood it to be. 

In 1855, she had a child by said William Ainsworth, 
Ainsworth was a vagabond gambler, horseracer and spend- 
thrift; he treated her with personal violence, and accused 
her of infidelity in the presence of her children. She quit 
him, and in March, 1858, sued him fora divorce. He often 
threatened to sell her life interest in said lands, or mortgage 
or pledge it and raise money, and take away the negroes, sell 
them and never return; he sold some of the corn, fodder, ete., 
and a house, and used the proceeds; he cleared land that 
should not have been cleared, tore away the fencing of the farm, 
and committed other acts of waste, etc. She prayed for a writ 
of ne exeat against him, that he be enjoined from selling any of 
said realty or personalty or mortgaging the same, that all of 
the property be put into the hands of a Receiver, to be used 
for the support of herself, and that said marriage articles be 
reformed, so as to conform to the original understanding and 
agreement, and that out of this property she should have 
permanent alimony. 

The Chancellor, D. F. Hammond, sanctioned the bill, 
injunction was ordered, and said property put into the hands 
of a Receiver, as prayed for. 
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In December, 1858, the Chancellor ordered the Receiver to 
sell certain personalty, and with the proceeds support Mrs. 
Ainsworth and Ainsworth’s said son, for 1859. In March, 
1859, he further ordered the Receiver to allow her to use the 
plantation and such of the personalty as was needed to carry 
on the farm for their support, and sell the other personalty, 
or to rent out the lands and hire out the negroes, and sell 
the other personalty for the purpose of supporting them. 
The ne exeat was dismissed in March, 1859, and at that term 
the Chancellor ordered two hundred pounds of bacon and 
fifty dollars paid to Ainsworth for his support. In May, 
1859, he answered the bill. 

By his answer, he said that the negroes bought by her 
were bought .with her own money, that no mistake was made 
in said antenuptial contract, but it was just what he and she 
agreed it should be; that he had sufficient means to pay his 
debts admitted to be just, but was sued for claims which he 
denied owing, and it was expressly understood that this 
contract was made to secure her against the possible recovery 
in said suits, and for no other purpose; that he was not a 
gambler nor horseracer nor spendthrift, had never offered her 
personal violence, nor charged her with infidelity. He ex- 
plained the charges of waste, and contended that he had 
improved rather than injured the property. He admitted 
that he had offered to mortgage the property to get security 
or bail, (she having had him put in jail on said ne exeat,) but 
denied any intention of selling the property, or wasting or 
injuring the estate. He admitted the other charges in the 
bill, and held that the property vested in him by virtue of 
said marriage, except that it was not subject to the said debts 
created prior to the marriage. 

So matters stood at March Term, 1867. Then a rule nisi 
was granted, calling on the Receiver to show cause why he 
should not pay over to Ainsworth a part of the proceeds of 
the sale of said personalty for the monthly “support and 
maintenance” of Ainsworth. 

It appeared that at that time the Receiver had on hand 
$396 42, out of which he claimed $300 00 for commissions 
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and services as Receiver. Mrs. Ainsworth objected to such 
allowance to Ainsworth, upon the grounds: Ist. That it 
would violate said injunction; 2d. Because Ainsworth had 
violated the injunction by selling some of the property; 
3d. and 4th. Because Ainsworth had no equitable or legal 
claim on the property in the hands of the Receiver ; 5th. Be- 
cause the Court could not, by mere motion, dispose of this 
matter; 6th and 7th. Because Ainsworth could support him- 
self, and had individual means sufficient for his support ; and 
last, because all of the property in Mrs. Ainsworth’s hands, 
and the money held by the Receiver, was barely sufficient to 
maintain her and her children. And her solicitors tendered 
in evidence the whole record, and prayed that issue might be 
joined, and tried upon the matters set up in said objections, 
In this she was joined by the Receiver. Counsel for Ains- 
worth agreed that the whole record should be so used as 
evidence, and joined issue upon said answer. Complainant’s 
solicitors then proposed to submit the issue toa jury. The 
Court said he would decide the matter. They then proposed 
to introduce evidence before him upon said issue. He said 
he would not try the whole case, “but would try to see that 
justice was done.” He then ordered that the Receiver pay to 
Ainsworth, at once, $15 00 per month, beginning at the end 
of the last term of the Court, and until further order of the 
Court. ) 

Plaintiffs in error, say that the Judge erred in refusing to 
submit said issue to the jury, in refusing to hear any evi- 
dence. on the points made in her objections, and in allowing 
Ainsworth any part of said fund. 


BINGHAM, STRICKLAND, for plaintiff in error. 


W. F. Wrieut, for defendant in error. 


HArrRIs, J. 


George W. Garrett, the first husband of complainant died, 
leaving a will whereby she was appointed Executrix. His 
real estate was estimated to be worth $3,500 00, and his per- 
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sonal estate consisting of slaves, stock of cattle, ete., $4,- 


800 00. He died leaving a widow and eight minor children, 


and placed by the will the whole property, to be disposed of 
by her at her pleasure, during her widowhood, charged how- 
ever with the education and maintenance of his children by 
her, and, upon their attaining their majority or marrying, 
they were to draw out their shares. The will further pro- 
vided, that if the said Julia Ann married, she was restricted 
to a life estute in this property of one-third, remainder to his 
children by her. Subsequent to the death of testator, in the 
year 1854, she intermarried with defendant, Wm. Ainsworth, 
having previously to said intermarriage entered into arti- 
cles of agreement, in reference to the property she would be 
entitled to under the will of Garrett, which articles are now 
the subject of controversy under the bill pending at her in- 
stance, but into the merits of which, it is unnecessary for us 
to enter for the determination of the matters before us., Liv- 
ing unhappily with defendant after their marriage, and hav- 
ing a child by him, she instituted suit for a total divorce’ in 
1858, on the grounds of cruelty, etc. This suit is still pend- 
ing. The bill above mentioned to reform the marriage ar- 
ticles, alledging fraud in Ainsworth in drawing them and 
procuring her assent to them, and praying an injunction to 
restrain said defendant from disposing of, or mortgaging the 
property brought into the marriage relation, and also, for an 
order placing the property in.the hands of a Receiver, with 
direction that he should apply the income to the mainten- 
ance of her children and herself, was filed after her suit for 
divorce. 

It does not appear from the record that, upon her mar- 
riage with Ainsworth, the property in her hands as execu- 
trix, was divided, or since. Her share, fixed by her last 
marriage and limited to a third for her life, remains mixed 
up as far as we can percieve, with the property of her chil- 
dren by Garrett. Nor are we enabled to determine whether 
the whole estate of Garrett, remaining undisposed of by her, 
went into the hands of the Receiver appointed, or not, or only 
her life estate in one-third. 
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From causes to which it is unnecessary to advert, neither 
the divorce suit, nor the bill, has been tried; both are stil]. 
pending. Interlocutory orders appear to have been made, 
but as to their regularity or propriety, we have nothing to 
say, as no error has been assigned in reference to them. In 
1868, the defendant moved the Court to make an order, di- 
recting the Receiver, in whose hands the property had been 
placed, to pay over to him a monthly allowance thereform for 
his support and maintenance. This application was vigo- 
rously resisted by Mrs. Ainsworth, on various grounds, pre- 
sented in writing, amongst which, was an allegation that 
Ainsworth could support himself, and that he had individual 
property of his own sufficient for that purpose; and further, 
that all the estate in the hands of the Receiver, was barely 
sufficient to support herself and children, and prayed that a 
jury might be empannelled to enquire into the facts. 

It does not appear that the Judge examined any witnesses 
as to the condition of the property, its income, or made any 
inquiries as to the amount necessary to be applied in that 
quarter, of the state of the actual wants of Mrs. Ainsworth 
and children ; but it does appear that he refused to permit 
the issue made by Mrs, Ainsworth, by her written objections 
to the written application of Ainsworth, to be tried by a 
jury, as was urged upon him by her counsel; and, it also ap- 
pears that he did not hear testimony himself, in open court, 
touching the propriety of making any allowance to Ains- 
worth, but passed an order without due enquiries, directing 
the Receiver to pay out of the income in his hands, for the 
support of Ainsworth, $15 00 monthly, until the further 
order of the Court. 

The record discloses the fact, that the Receiver had in his 
hands $396 42, out of which, he claimed that he was enti- 
tled to $300 00 for commissions and services connected with 
the managment of the property in his hands. If this officer 
of the Court was justly entitled to the sum charged by him, 
(into which claim the Court ought to have required a thor- 
‘ ough investigation,) the small sum of $96 42 only was subject, 
at the time, to appropriation—to whom ? 
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In the face of this claim of the Receiver, which does not 
seem to have been contested by any body, the balance left in 
his hands within the fraction of a few dollars, is by a dash of 
the Judicial pen, “ sic volo—sic jubeo,” directed to be paid to 
the support of Ainsworth, (presuming the order to stand for 
six months or, from term to term,) leaving the sum of $6 42 
for Mrs. Ainsworth, and her house full of children!!! 

Let the application be looked at in another view: 

The whole property of Garrett was estimated before the 
war, at $8,300 00; no deduction being made for emancipa- 
tion of the slaves, loss of stock, provisions or corn, or other 
casualties, the result of the war. Her share, under the will, 
was a life estate of one-third, say $2,760 00. Having no 
data by which the income of this share can be accurately ascer- 
tained, I will assume it, (and it is a liberal estimate,) to 
equal the annual interest of the latter sum, say $193 64. If 
this entire sum was applied to her use, and that of her child 
by Ainsworth, can any one think that enough for food, cloth- 
ing and education? Yet out of this one-third product as in- 
terest, (and there is no other property brought by her into 
the marriage relation than the life estate in it,) we have the 
extraordinary fact of an allowance to Ainsworth, of $15 00 
per month, or $180 00 per annum, leaving $13 64 out of 
the whole annual interest, for the maintenance of Mrs. Ains- 
worth and child. 

A calculation made in almost any way, having direct ref- 
erence to either income or interest, arising from the share 
she was entitled to under her first husband’s will, demon- 
strates beyond all dispute, that the exercise of Judicial 
power, in making the allowance to Ainsworth, was not char- 
acterized by sound discretion. 

The wife should have been, from all the considerations in- 
volved, the first object of judicial care. She was a suitor 
for divorce, and prima facie by her bill, sworn to, she was 
an injured person. The injunction had, at her instance 
against the husband, still was held over him; the order to 
the Receiver to pay her alimony pendente lite, and to provide 
for conducting the litigation, was still of force. 
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That the injunction was within the control of the Court, 
to modify or remove, is undeniable ; but it seems an anomo- 
lous proceeding, without precedent, as far as we are advised, 
by an order on the income in the hands of the Receiver, in 
behalf of the husband, to rescind, virtually, and almost 
entirely, the alimony allowed her, for which end, chiefly, the 
property had been placed in the custody of a Receiver—g 
meagre provision, at most—in lieu of the clear, legal right 
she had to an adequate support out of the labor and property 
of defendant. 

It occurs to us, that the Judge should have borne in mind, 
when making his order, that the estate of Garrett, in the 
hands of the widow, when married to defendant, had not 
then, nor has it since, been divided; that her life-estate, in 
one-third of that property, not having been legally ascer- 
tained, could not have been reduced to possession by the 
husband, in virtue of his marital rights. Standing thus, it 
would seem that a court of equity, instead of hearing a 
troublesome litigation, about the reformation of the marriage 
articles, looking to the unquestionable equity of the wife, as 
it appears upon the record before us, to a competent provis- 
ion being made for her, out of her own property, the hus- 
band being insolvent, would order a division, and compel a 
settlement, of this small life-estate, upon Mrs. Ainsworth. 

The order, in favor of the husband, out of such a small in- 
come, when possession of her life-estate, in the third of the 
property, by virtue of his marital rights, had not been ob- 
tained, seems to be a reversal of all legal principle. Where is 
to be found any principle that authorizes the support of the 
husband out of the property of the wife, however large it 
may be? By law, her property is exempt from the duty of 
her own maintenance, and there is no power, in any Court, 
to subject it to the maintenance of the husband ; for the ob- 
ligation is for the husband to maintain the wife, not the wife 
the husband. It is alegal duty, from which, whilst living 
together, he cannot discharge himself, although, she may 
have separate property ; nor if they are living apart, if the 
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fault be not hers, and no court can rightfully change this 
universal rule. 

Assuming the property she brought into the marriage 
relation to have been absolutely his, still as his control 
of it had been restrained by the injunction, and its income ap- 
propriated to the support of the wife, we cannot discover any 
yeason for the interference indirectly with the direction which 
had been given, unless the Judge may have entertained the- 
idea, that the income was sufficient for the double purpose of 
supporting both ; but the testimony shows that he made no 
inquiry into the facts, actually refused an inquiry into them, 
and had, therefore, nothing to warrant the indulgence of such 
an opinion. 

It is very probable that the order was granted under the 
influence of too keen a sensibility, to a miserable spectacle of 
suffering humanity before him asa suppliant. 

It certainly would have been very excusable in one thus 
prompted by large benevolence, to bestow from his own purse 
his charity ; but acharity out of the little pittance previously 
and properly bestowed on an other, and which brings to her 
increased suffering and distress, is an indulgence of power, 
which we think the law neither allows, nor should allow. 

It was alleged, and sought to be proved, that Ainsworth 
had some individual property from the sale, of which he 
could have derived support. Why, instead of granting this 
order, was not the injunction removed as to that individual 
property, and thus permitted his immediate necessities to be 
supplied ? 

In what has been said, it is not our design either to express 
or intimate an opinion, that in an application like that of 
Ainsworth’s, the Judge, because objections had been filed pre- 
senting important issuable facts, should have caused an issue 
to be made up thereon and tried. It would have been a dis- 
creetand unobjectionable mode, to have permitted a jury to find 
the special facts with which he should be*acquainted, before 
making his judgment ; but as the application of Ainsworth 
was resisted, that resistance imposed the duty upon the Judge, 
of causing an inquiry by him into the facts; this should have 
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been by examination of witnesses in open Court, so as to col- 
lect from the testimony, the elements for a safe and proper 
judgment. | 

As the Judge neither permitted the jury to find the facts, 
nor ascertained them himself by sworn witnesses, the order 
in the case was made in ignorance of facts which were essen- 
tial to have been considered, andshould be rescinded. 

Judgment reversed. 





GEoRGE R. HALL, et al., plaintiffs in error, vs. E. Lon, 
et al., defendants in error. 


When sundry judgments have been obtained against a defendant for the 
principal debt due, with interest and cost, and the clerk of the Court 
issued separate executions for the costs due in each case ‘‘ for the use 
of the officers of Court,’’ against the defendant, (the original judg- 
ments existing in full force and effect,) and said executions for the 
costs were levied upon the lands of the defendant therein, who had 
previously sold the same to the complainants, who were in the posses- 
sion of the same, having a growing crop thereon, which lands, so levied 
on, were sold at sheriff’s sale, under said cost fi. fas., and purchased 
by the defendant, who is alleged to be insolvent : 

Held, that said ji. fas. for costs were erroneously issued by the clerk of 
the Court, but being apparently regular upon the face thereof, the 
sheriff was not a trespasser in levying the same, and that a court of 
equity has jurisdiction according to the allegations in complainants’ 
bill, to restrain, by injunction, the insolvent purchaser of said land 
and growing crop thereon, from turning the complainants out of pos- 
session under the sale made by the sheriff under said cost executions. 


Equity. Demurrer. Decided by Judge UNDERWooD. 
Chambers.' Polk county, March, 1868. 


George R. Hall, Edward M. Cary and George H. Ho- 
mans, on the 15th of January, 1866, bought from James 8. 
Ware a plantation in said county, paid him therefor $7,000, 
and took his warranty deed in fee simple. They took pos- 
session of the same, and continue in possession. They paid 
full value for the same, upon the assurance, by Ware, that it 
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was subject to no judgment or other lien, which they believed 
was true. But there were divers judgments against Ware, 
in favor of twenty-nine different plaintiffs, and fi. fas. there- 
on were issued for the principal, interest and costs due in 
each case. While these fi. fas. were in the clerk’s office, un- 
satisfied as to principal, interest, or costs, without any order 
of Court for the purpose, the clerk issued twenty-nine other 
fi. fas. in favor of said plaintiffs in ji. fa., respectively, for 
the use of the officers in Court, for the costs only, the aggre- 
gate amount of the costs being about $300 00. And not- 
withstanding Ware had in his possession other property suf- 
ficient to satisfy said cost fi. fas., the sheriff levied them up- 
on said plantation, as the property of Ware. The sheriff 
first advertised the sale in “ The Rome Courier,” and, with- 
out giving any notice of his intention to do so, transferred 
said advertisement to “'The Opinion,” a newspaper published 


in Atlanta, Georgia. 


The plantation was, by the sheriff, put up at public out- 
ery, and knocked off to Emanuel Lyon at $3,500 00 cash ; 
the sheriff having made proclamation before the sale was 
made that he would sell the land only, and not the growing 
crop, in which crop Ware never had any interest. Lyon dia 
not pay any part of his bid for the land, andthe sheriff has 
not made him a deed. Yet Lyon claims that the plantation 
and the growing crop, and rents, issues and profits, since said 
sale, are his, and threatens to get the sheriff to turn them out 
of possession and put him in. Lyon is insolvent, and did 
he get possession, could not respond in damages. 

They filed a bill averring said facts, contending that said 
pretended cost fi. fas. were illegally issued, that the adver- 
tisement of the sale was contrary to law, and that the pre- 
tended sale was void, and prayed that the sheriff should be 
enjoined from making a deed to Lyon, or putting him into 
possession of said premises ; that the officers of Court be en- 
joined from further proceedings on said cost fi. fas. against 
said land, and that said cost fi. fas. and the pretended sale 
thereunder be declared void. 

Upon a demurrer, upon the grounds that there was no 
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equity in the bill and that the remedy at law was complete, 
the Chancellor dismissed the bill. This decision is assigned 


as error. 


Harvey & Scott, Wricut & Broy es, for plaintiffs ip 
error. 


W. AIKEN, for defendants in error. 


WARNER, C. J. 


The error complained of in this case, is the sustaining of 
the demurrer to the complainants’ bill, and dismissing the 
same upon the ground, that the complainants had an adequate 
and complete remedy at law. The executions which were 
levied upon the land, and under which the land was sold by 
the sheriff, were regular upon the face thereof. By the 
3576th section of the Code, the clerks of the several Courts 
in which judgments shall be obtained, are authorized to issue 
executions directed to all and singular the sheriffs of this 
State and their lawful deputies, which may be levied on all 
the estate, both real and personal of the defendant. The 
record discloses the fact, that sundry judgments were obtained 
against Ware, the defendant, for the principal debt due, as 
well as for the interest, and costs of suit. The clerk of the 
Court, instead of issuing executions in pursuance of the judg- 
ments, erroneously issued executions in the name of the 
officers of Court, against the defendant for the costs only, 
which were directed to the sheriff, requiring him to make the 
money apparently due thereon by levy and sale of the defen- 
dant’s property. The argument for the defendant in error 
is, that the sheriff in levying these executions, is a trespasser 
and liable to be sued at law for damages, and that a court of 
equity will not interfere by injunction, to restrain a party 
from committing a mere act of trespass upon the property of ° 
another. In support of this proposition, the cases of Anthony 
vs. Brooks, 5th Geo. Rep., 576; Bethune vs. Wilkins and 
Rutherford 8th Geo. Rep., 118; Sullivan and another vs. 
Hearndon, 11th Geo. Rep., 294, are cited. The question 
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here is, was the sheriff a mere trespasser in levying these 
executions under the facts presented by this record. Although 
these executions were erroneously issued by the clerk, the 
same were regular upon the face thereof, and the sheriff was 
pound to execute the same until set aside by the judgment of 
a Court of competent jurisdiction. It may be stated as a 
general legal proposition in regard to the liability of officers 
executing process, that when the process is void upon the 
face of it, it will never afford protection to the officer execut- 
ing it; but he is liable to an action as well as the party 
obtaining it; but when the process is apparently good and ~ 
regular on the face of it, and can be avoided only by some 
extrinsic matter, then, the officer is excusable, and the party 
only liable, for the officer can judge only from what is appa- : 
rent on the face of the process. ‘That the executions issued 
by the clerk in favor of the officers of Court against the 
defendant for costs, were erroneously issued there can be no 
doubt, for the simple reason that there is no judgment of the 
Court which would authorize them to be issued in that form, 
and they would be set aside upon application to the Court for 
that purposé. But the executions have not been set aside by 
the judgdment of the Court, so far as the record informs us, 
and until that is done, the sheriff cannot be considered as a 
trespasser, even by relation. 1st Chitty’s Pleading, 187; 7th 
Comyns’ Dig., 522; Parsons vs. Lloyd; 2nd Wm. Black- 
stone’s Rep., 845; Chapman vs. Dyett, 11th, Wendell’s 
Rep., 31. The result of our judgment therefore is, that inas- 
much as the complainants have not an adequate remedy at 
law against the sheriff as a trespasser for damages, and the 
complainants not being parties to said executions so as to 
make an affidavit of illegality thereto, the alleged purchaser of 
the land being insolvent, such a case is made by the record 
as entitles the complainants to an injunction, and that the 


‘Court below erred in sustaining the demurrer, and dis- 


missing their bill. Let the judgment of the Court below be 
reversed, 
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SaraH Wyatt, plaintiff in error, vs. ALLEN W. Turyer, 
defendant in error. 


1. The landlord’s lien on the crop for advances made to the tenant, for 
the purpose of making the crop, must be evidenced by a special con. 
tract in writing ; a mere promissory note, without any words expres. 
sive of a contract fora lien, is not such a special contract. 

2. Whether this lien on the crop is superior to a judgment lien of older 
date, quere ? 


Certiorari. Lien. Decided byJudgeSprEer. Henry Sv- 
perior Court, October Term, 1867. 


By virtue ofacost fi. fa. and two other fi. fas. vs. E. 8. Fer- 
‘guson, forty-eight bushels of wheat were sold, as Ferguson’s 
property, and brought $76 52. Turner was present at the 
sale, bought thirty-three bushels of it, and after the sale, no- 
tified the bailiff, that at the next term of the Justice’s Court, 
he would claim said money by virtue of a landlord’s lien on 
Ferguson’s crop. 

When the Court sat, plaintiff asked that the money should 
be paid to said fi. fas. but Turner presented an affidavit claim- 
ing such lien, and asked that plaintiff in fi. fas. should join is- 
sue upon his right to said lien, and of its priority to the lien of 
the judgment, and have that issue decided before said money 
was distributed. The Court required the issue joined and 
tried. The plaintiff read the fi. fas., which were founded on 
judgments obtained on the 28th of April, 1866, and closed. 

It was then shown that Ferguson was Turner’s tenant, 
that Turner furnished him with provisions and money to 
make a crop, (how much, was not shown) but he gave him his 
note therefor, for $165 00, due 1st of November, 1867, and 
agreed that Turner should have a lien on his crop, to secure 
him in such advances. The date of said note does not appear 
in the record, but it appears that it was taken about the Ist 
of June, 1867. The agreement as to this lien being wholly 
in parol, the plaintiff objected to the testimony. The Justice 
overruled the objection. 

During the argument, and before plaintiff’s atttorney was 
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heard in conclusion, the Justice decided that Turner’s lien was 
better than that of the judgments. This he did at that time, 
because, as he said, he thought the argument was concluded. 
But he heard the plaintiff’s attorney in conclusion, and then 
reiterated his decision, and ordered the money paid to Turner 
on said note. The plaintiff gave notice of a certiorari, and 
wished the money held by the bailiff, but the Justice order- 
ed the money paid to Turner, upon his giving a bond to re- 
fund it. All this occurred at the September term, 1867 of 
said Justice’s Court. 

The certiorari was sued out, the grounds of complaint be- 
ing the admission of said parol testimony to establish the lien, 
the said decision of the Court, both because it was premature 
and because it was wrong, and the order requiring the money 
paid to Turner after notice of the certiorari, and before his 
note was due. 

Judge Speer held that under the Act of 1866, Turner’s lien 
was of higher dignity than that of the older judgments, but 
sustained the certiorari, because Turner’s claim had not been 
reduced to judgment, saying that in its present State it could 
not successfully compete with the judgments, but that if it 
were put into judgment before said money was paid out, then 
it would take the money in preference to said ji. fas. 

This decision is complained of as erroneous. 


MgDantEL, PeepLes & Strewart, for plaintiff in error. 
J J. Frioyp, for defendant in error. 
WALKER, J. 


On the 15th Dec., 1866, the General Assembly passed an 
act, entitled “An act to give landlords a lien upon the crops 
of tenants, for stock, farming utensils and provisionsfurnished _ 
such tenants for the purpose of making their crops, and to 
give factors and. merchants a lien upon the growing crops of 
farmers, for provisions and commercial manures furnished 
them for the purpose of making their crops. 

“Sec. I. Be it enacted, that from and after the passage of 

42 
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this act, that landlords may have, by special contract in writ. 
ing, a lien upon the crops of their tenants for such stock, 
farming utensils and provisions furnished such tenants for 
the purpose of making their crops. 

Sec. II. That factors and merchants shall have a lien up- 
on the growing crops of farmers for provisions furnished, and 
commercial manures furnished, upon such terms as may be 
-agreed upon by the parties. 

Sec. III. That such liens shall be enforced in the same 
way and manner that liens are now enforced against steam- 
boats in this State. 

Src IV. Repeals conflicting laws.” 

Acts 1866, p. 141. ‘ 

1. This act authorizes the creationof a lien upon the crop 
of a tenant in favor of the landlord for stock, provisions ete., 
“by special contract in writing.” The Court below held, in 
this case, that where the evidence showed that the landlord 
made the advances to aid in making the crops, and it was un- 
derstood that a lien was to be created onthe crop for the ad- 
vances, and a promissory note was given for the amount so 
due, that this gave the landlord such a lien as contemplated 
by the statute ; and that the lien created under the statute 
upon the crop of the tenant in favor of the landlord, was of 
higher dignity than a prior judgment lien. 

The note given for the advances was a simple promissory 
note, and failed to show any intention to create a lien on the 
crop; it was a mere promise to pay so many dollars. * This 
was not what the statute intended by the words “special con- 
tract in writing.” This special contract may be imbraced in 
a promissory note, but there must be written evidence of the 
contract in order to create sucha lien. “Landlords may have, 
by special contract in writing, a lien upon the crops of their 
tenants,” are the words of the statute. Such being the stat- 
ute, the Court erred in holding that a promissory note, with- 
out any special contract in writing showing an intention to 
create a lien, was such a lien as contemplated by the statute. 

This view of the case renders it unnecessary to decide 
whether the landlord’s lien upon the tenant’s crop for ad- 
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vances is of higher dignity than judgment liens of older date 
or not. Judges Warner and Harris are inclined to hold that, 
so far as the crop is concerned, the landlord has the higher 
lien. They say it is true the statute does not, in express 
terms, give this preference, yet, in looking to the policy of 
the act, as well as to the words of the third section, they are 
inclined to think this the better ruling. The third section i. 
authorizes these liens to be enforced “in the same way and 
manner that liens are now enforced against steamboats in 
this State ;” and the lien given on steamboats by the Code, 
section 1968, to employees, ete., “is of the highest dignity.” — 
I am rather inclined to think this is giving to the statute a 
meaning more enlarged than a fair construction of the words 
will warrant. It seems to me that the words “in the same 
way and manner,” as used in the act of 1866, refer to the 
remedy alone, and do not enlarge the right. I think if this 
lien was designed to override all others, the statute would 
have said so in express terms. The mechanics’ lien “ shall 
be superior in dignity and of higher claim than any other in- 
cumbrance, without regard to date.” Revised Code, section 
1959. The machinist “shall be entitled to the same lien, 
and may enforce such lien in the same manner and with like 
benefit, privileges and restrictions as those which apply to 
mechanics.” Revised Code, sec. 1966. The steamboat lien 
is “of the highest dignity.” Mill-wrights and builders of 
gold machines have a lien “of the: same dignity” as the 
steamboat lien, and may enforce it in the same way. Revised 
Code, section 1973. Stone cutters and marble companies 
have a similar lien, which may be enforced the same way. 
Revised Code, section 1974. These are referred to as evidence 
that the omission to declare, in express terms in this act, that 
the landlord’s lien is paramount to all others, was intentional ; 
and the priority was not designed to be given. These are 
mere suggestions, however. The facts of this case render a 
decision of this point unncessary. The Court below sustained 
the certiorari, but ordered the money held up until the defen- 
dant in error could reduce his claim to judgment, and that 
itshould then be paid to him. This was error. Turner 
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having no such lien as contemplated by the statute, the Court 
should have ordered the money to be paid to the plaintiff jp 
error. 

~ Judgment reversed. 











1, THe Upson Country Rat Roavb Company, et al. plain- 
tiffs in error, vs. Tuomas S, SHARMAN, e¢ al., defendants in 
error. 

2. The same parties vice versa. 


When by their charter, the Upson County Railroad Company, had the 
power and authority, to lease, rent, or sell said railroad, its appurten- 
ances, and franchises to any other incoporated railroad company of 
this State, and the President of said Company issued a public notice, 
inviting proposals for the sale of the road, in pursuance of the follow. 
ing resolution adopted at a meeting of the Stockholders, to wit: ‘Re 
solved, that the President and Directors, are hereby authorized and in- 
structed, to take such measures as will enable the company to wind up 
the affairs of said road, to the best interest of the Stockholders,” 
which public notice inviting proposals for the sale of the road, is in sub- 
stance, as follows: ‘‘I therefore offer to receive proposals until the 
first day of September, next, for the purchase of the entire road of the 
company with its franchises, rights, and privileges, etc. I will also 
receive distinct proposals until the above named day, for the purchase 
of the iron alone, or any part thereof, to be delivered at Barnesville, 
I will also in like manner, receive distinct proposals for the road-bed, 
and all the real estate of the Company, together with the franchise, and 
privileges of the company :”’ 

Held, upon a bill being filed at the instance of a portion of the stock- 
holders in said company, to restrain the sale of said road in the man- 
ner proposed by the President of the Company, as being in violation 
of their charter, that the demurrer to said bill, was properly overruled 
by the Court below: 

Held, also, that upon a motion to dissolve the injunction upon the coming 
in of the defendants’ answer, admitting the fact of issuing the propo- 
sals for the sale of the road as stated in the record, which coustitutes 
the main ground of the complainants’ equity, that the injunction ought 
not to have been dissolved, and that the Court below committed error 
in dissolving the injunction. 


Equity. Demurrer. Motion to dissolve injunction. De- 
cided by Judge SPEER. Upson Superior Court. November 
Term, 1867. 








J 


/OUurt 


in 


ain- 
ts in 


d the 
rten- 
y of 
tice, 
llow- 
‘ Re- 
d in- 
id up 
prs,” 
sub- 
| the 
f the 
also 
hase 
rile, 
bed, 
and 


ock- 
nan- 
tion 
uled 


ning 
Dpo- 
utes 
ight 
rror 


De- 
ber 








MILLEDGEVILLE, JUNE TERM, 1868. 645 





“The Upson County Rail Road Company vs. Sharman e¢ al. 





The Thomaston & Barnesville Railroad Company, was in- 
corporated on the 23rd day of December, 1839, and author- 
ized to build a railroad from Barnesville, Pike county to 
Thomaston, in Upson county. They built the road, tapping 
the Macon & Western Railroad at Barnesville. The corpo- 
yation was sued, and its road-beds, right-of-way, depot- 
grounds and buildings, were levied upon by fi. fas., and 
sold by the sheriff at Thomaston, on the 1st Tuesday in May, 
and bid off by Thomas S. Sharman, Andrew J. White, and 
others, and the sheriff by deed, conveyed the same to them. 

Sharman and his associates, organized under the name of 
the Upson County Railroad Company, and under a charter 
passed in December, 1860, under that name, took the place 
of the original corporation. The new corporation continued 
to run and operate the road till April, 1865, when their de- 
pot-buildings, ete., were destroyed by Federal soldiers. Then 
ex necessitate, it ceased running the road. An effort to raise 
money from its stockholders to re-equip the road, proved 
abortive. , 

On the 2nd of July, 1867, at a regular meeting of stock- 
holders, they passed the following resolution : 


“That, Whereas, the Upson County Railroad Company, has proved 
a failure thus far, and the fact is demonstrated that the road can not 
command business sufficient to operate the road, therefore Resolved : 
That the President and Directors, are hereby authorized and instructed, 
to take such measures as will enable the Company to wind up the affairs 
of said road, to the best interest of the stockholders.’’ 


Pursuant to this resolution, the President of the Company 
published the proposal set out in the opinion. 

Upon the appearance of this proposal, Sharman, White 
and others, who owned stock in said corporation, but far less 
stock than that owned by Mustain and his associates, filed 
their bill in equity, setting forth the foregoing (and other 
matters not material here) and that Mustian and his confed- 
erates had bought out the stock of other parties, with the un- 
derstanding, that they would equip the road and operate the 
same, but were now combining and confederating to sell the 
same by piece-meal and thus destroy it as a road, to the in- 
jury of the public and of complainants, and that, by reason 
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of their holding so much stock, the complainants could not 
by a vote of the stockholders prevent it. 

They further charged that while by their charter they got 
the powers, privileges, rights and immunities of the old cor. 
poration, the Legislature also gave the new corporation power 
and authority “to lease, rent or sell its said railroad, its ap. 
purtences and franchises, to any other incorporated Railroad 
Company of this State,‘and the incorporated Company leas. 
ing, renting or buying the same, shall succeed to all the 
rights, privileges and immunities, to which the said Upson 
County Railroad are entitled under this Act, and no more,” 
and contended that, having accepted this charter, they could 
not legally sell the railroad otherwise than as a railroad in 
its entirety, and to another incorporated Railroad Company 
in this State. They prayed that the corporation, Mustian 
and his confederates should be enjoined from selling said rail- 
road, except to such purchaser as will equip and run the 
same, and to enjoin them absolutely from selling the iron, 
etc., apart from the road. 

The bill was sanctioned and injunction as prayed for, was 
issued and served. The corporation and other defendants de- 
murred to the bill on the grounds: “That the complainants 
misjoin their claim for relief with the claims of the public, 
which respective claims in this ground mentioned, are sep- 
arate and distinct in interest and in their nature from each 
other; that said bill shows that complainants seek thereby, a 
decree to enforce the obligation which the Upson County 
Railroad Company is therein stated to owe to the public, and 
the public in whose behalf said decree is sought, is nota 
party to said bill; and lastly, that there is no equity in said 
bill, the complainants not therein and thereby, making a 
case entitling them in law to the relief prayed for. 

Upon argument had, the Court: overruled the demurrer, 
and the corporation, etc., excepted and assigned that ruling 
as error. That made said case, No. 1. Said bill with what 
follows, made said case No. 2. 

The defendants answered the bill, not denying any of said 
allegations, except that the damage done by the Federal off- 
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cers, was the cause of said road stopping. They said it was 
stopped because it was impossible to run it profitably, and 
gave a history of their abortive efforts to make it profitable, 
and they denied that they bought stock with any understand- 
ing that they would run the road. They admitted the pas- 
sage of the resolution, but averred that their motives were 
fair, dnd that they intended to close up the business of the 
corporation and surrender the franchise to the State, and that 
said offer to receive proposals for purchase was not intended 
to bind the company to make any sale, but only to ascertain 
what could be procured on various propositions from pur- 
chasers of the property as a whole and in distinct parts, so 


. that the company would be enabled to decide intelligently, 


when it came to pass finally upon the subject of winding up 
the affairs of the Company. In short, they contended that 
the public granted this franchise for the benefit of the cor- 
porators and their successors alone, and that a majority of such 
stockholders might at any time, and in any way, sell said 
property, except the franchise, and that the quoted portion of 
the charter was only intended to give certain rights to any 
incorporated railroad company which should purchase this 
property, and was not a limitation on the owners in their 
disposition of all the property except the franchise. The 
fraud charged was denied, and combination, ete., was charged 
back on complainants. The balance of the answer being to 
parts of the bill not reported, are not material. 

Upon the coming in of this answer, a motion was made to 
dissolve the injunction. At the hearing, complainant’s solic- 
itors introduced and read the report of A. J. White, the for- 
mer President of the Upson County Railroad Company, made 
to the stockholders, on the Ist July, 1861. It contained 
nothing relevant to the law points herein decided. The 
Chancellor dissolved the injunction, and this is assigned, by 
Sharman and his associates as error. 


PEEPLES & CaBANIss, for complainants. 


B. ity, Suira & ALEXANDER, for defendants. 
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Warner, C. J. 


Whatever may be the rights and equities of the respective 
parties to this bill, upon the final hearing of the cause, it 
would be premature for this Court now to decide. There are 
two errors assigned to the judgment of the Court below: 
First, in overruling the demurrer to the complainants’ bill, 
Second, in dissolving the injunction upon the filing of the 
answers of the defendants. Was the demurrer to the com- 
plainants’ bill properly overruled? The complainants are 
stockholders in the Upson County Railroad Company, and 
therefore, have an interest in it. By the 4th section of the 
Act of 1860, it is declared, “That the said Upson Railroad 
Company shall have power, and they are hereby authorized 
to lease, rent, or sell its said railroad, its appurtenances and 
franchises, to any other incorporated railroad company of 
this State, and the incorporated company leasing, renting, or 
buying the same, shall succeed to all the rights, privileges 
and immunities to which the said Upson County Railroad 
Company are entitled under this act, and no more.” See 
Acts, 1860, page 200. It will be perceived that by this 
section of the charter the Company are limited in leasing, 
renting, or selling the road, its appurtenances and franchises, 
to some other “incorporated Railroad Company in this State.” 
The main ground of equity alleged and set forth in the 
complainants’ bill is, that the Company, through its Presi- 
dent, have invited proposals: for the purchase of the entire 
road of the Company, with its franchises, rights and privi- 
leges, and also distinct proposals for the purchase@f the iron 
alone, or any part of it, to be delivered at Barnesville. The 
proposals made by the President of the Road for the purchase 
thereof, is attached to the complainants’ bill as an exhibit, 
and is as follows: 


‘‘The Upson Railroad Company: The stockholders of said Company, 
at a meeting held on the 2d day of July, 1867, having authorized and 
required the President and Directors of the Company to take such meas- 
ures as they might deem best to wind up the affairs of the Company for 
the benefit of the stockholders, and the Directors of the Company having, 
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in obedience to said resolution, required the undersigned President of 
gaid Company to open a correspondence with such persons as he may 
deem advisable for the sale of the Road of the Company, with all its 
effects, both real and personal, I therefore offer to receive proposals 
until the first day of September next, for the purchase of the entire Road 
of the Company, with its franchises, rights and privileges, and one loco- 
motive, a lot of old wheels, and scrap iron. The Road extends from 
Thomaston to Barnesville, on the Macon and Western Railroad, a dis- 
tance of sixteen and six-tenths miles, and is laid for about six miles with 
_ron of the T and U patterns, and the remainder of the distance with an 
‘excellent flange bar, as good as new. I will also receive distinct pro- 
posals uritil the above named day, for the purchase of the iron alone, or 
any part thereof, to be delivered at Barnesville. I will also, in like 
manner, receive distinct proposals for the road-bed, and all the real 
estate of the Company, together with the franchises and privileges of the 
Company. Bidders will address me at Columbus, Georgia, or Dr. E. A. 
Flewellen, Secretary of the Company, at Thomaston, Georgia. 

J. L. Mustiay, 

President Upson County Railroad Company.”’ 


This proposed sale of the road, as well as the proposal to 
sell the iron separately, is alleged by the complainants, in 
their bill, to be in violation of the charter, and a fraud upon 
their rights as stockholders in said Company. The resolu- 
tig under which the proposal for the sale of the road and 
iron is made, does not require the President of the Company 
to open a correspondence with “any other incorporated Rail- 
road Company of this State,” as the charter requires, but 
“with such persons as he may deem advisable for the sale of 
the road.” This proposition to sell the road in the manner 
stated, either in detached portions thereof, or the iron sepa- 
rately, was, in our judgment, a violation of the charter, and 
when coupled with the other allegations in the bill, (which 
the demurrer admits to be true,) furnished a sufficient 
ground for the equitable jurisdiction of the Court to restrain, 
by injunction, the proposed sale of the road, as well as the 
sale of the iron attached thereto. There was no error in the 
judgment of the Court below, in overruling the demurrer to 
the complainants’ bill. 

As it regards the motion to dissolve the injunction upon 
the filing the defendants’ answers, it will be remarked that 
the main ground of the complainants’ equity is the proposal 
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to sell the road in the manner stated, in violation of the 4th 
section of the charter of the company. The proposition to 
sell the road as charged, is admitted by the defendant ; that 
is to say, the proposals, as charged, for the sale of the road 
and iron, were made by the President of the Company ; but 
the answers seek to explain and avoid the effect thereof, by 
stating what was the intention of defendants in advertising 
said proposals for the sale of the road and iron. The con- 
tinuance or dissolution of an injunction, after the coming in 
of the answer, depends upon the sound discretion of the Court, 
according to the nature and circumstances of the case. If the 
answer is not full and satisfactory as to any one of the grounds 
of equity set up in the bill, or is deficient in frankness, can- 
dor or precision, or is illusory, the injunction will be contin- 
ued until the hearing. Swift vs. Swift, 13 Geo. R., 141, 
Horn vs. Thomas, 19 Geo. R., 270. Thomas vs. Horn, 
24 Geo. R., 481. One of the main grounds upon which the 
equity of the complainants’ bill is based for an injunction, 
not being denied by the defendants’ answers, the Court below 
erred, in our judgment, in dissolving the injunction. Let 
the judgment of the Court below be reversed upon this last 
ground of error assigned in the record. 


4 





Wa. GLEATON, plaintiff in error, vs. Mary A. GLEATON, 
defendant in error. 


After one has rented land from another, she cannot, while in possession, 
set up title as against her landlord. 

Although one defends as administratrix, when it appears to the Court 
that she is individually the real party, and that the transaction about, | 
which testimony is required was with her personally, the plaintiff can 
testify in his own behalf, under the act of 16th of December, 1866. 


Proceeding against tenant holding over. Tried before 
Judge SPEER. Newton Superior Court, March Term, 1868. 


On the 9th of January, 1867, William Gleaton sued outa 
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warrant against Mary A. Gleaton, as his tenant in possession, 
averring that her term had expired, and she refuséd to give 
him possession of the premises. 

She made a counter affidavit, denying that she held said 
premises under him, (or under any one holding under him,) 
by rent or lease, and setting up in her affidavit that she held 
the same as administratrix of Wm. H. Gleaton, deceased. 
The sheriff returned the papers to Court, and this issue, thus 
made, was tried. The plaintiff read in evidence a deed made 
on the 11th of October, 1854, from Simeon Thompson, con- 
veying said premises to the plaintiff. Plaintiff had been ex-, 
amined by commission, to which was attached the originals 
of three rent notes made by Mary A. Gleaton, and payable to 
plaintiff for $50 00, $107 00 and $200 000, respectively, 
dated the 26th of December, 1862, the 4th of March, 1864, 
and the 4th of March, 1865, respectively, in the order sta- 
ted, each due on the 25th of December next after its date, and 
each expressing that its consideration was the rent of the said 


premises, whereon Mary A. Gleaton then resided. His an- 


swers were offered to show that defendant made and delivered 
to him said notes, that she was his tenant, occupying said 
premises during 1863, 1864 and 1865, that her term had 
expired, and that upon demand made by him, she had refused 
to give to him the possession of said premises. The defen- 
dant, contending that the real defendant in the cause was Mrs. 
Gleaton, in her capacity as administratrix of her deceased 
husband, Wm. H. Gleaton, and not as an individual, objected 
to the reading of said answers to the jury, and the objection 
was sustained. 

Defendant’s father was examined to prove the signature of 
said notes. He did not know her handwriting. While on 
the stand, he testified that plaintiff gave the premises in dis- 
pute to said deceased, that deceased lived there two years be- 
fore he married, and that defendant had lived there ever since 
the marriage. Plaintiff then examined the defendant, who 
said she signed said notes. She also testified that she married 
deceased eight years ago, that he had lived on the premises in 
dispute two years before their marriage, and that she had 
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lived there ever since the marriage ; that she had heard plain- 
tiff’s wife say that plaintiff had given said premises to her 
husband, and plaintiff, hearing the remark, said “ yes,” ete, , 
that her husband had a negro woman on the place, who left 
the day they were married; and that he also hada negro 
woman there whom he hired from plaintiff, and that de- 
ceased died in 1862. Plaintiff then read said notes to the 
jury, and again offered his interrogatories for the purpose of 
proving the demand and refusal, etc., and that he had never 
parted with the title of theland. The objection was renewed 
and again sustained. 

Mrs. Gleaton was re-examined, and testified that after 
1865, and before this suit was commenced, the demand was 
made both by plaintiff and by his son, James, (each claiming 
title in himself,) and that she refused to give possession to 
either of them. Plaintiff closed. 

Several witnesses were examined, who detailed conversa- 
tions with plaintiff, and acts going to show the gift to said 
Wn. H., and one said, plaintiff said he had given said prem- 
ises to his son Wm. H., and gave as a reason for buying an- 
other tract of land that he wished it for another son, in order 
to give him as much as he had given said William H. This 
was objected to because William H. was not a party, because 
the contract for rent was made with defendant after the death 
of William H., and she could not deny plaintiff’s title, be- 
cause title to lands could be conveyed only by writing, and 
because what plaintiff had given his other children was ir- 
relevant. These objections were overruled. 

Defendant then offered to read in evidence the note given 
by William H. to plaintiff for the hire of said negro woman. 
It was objected to, as irrelevant ; the objection was overruled, 
and the note was read tothe jury. It was dated 24th March, 
1862, and was a promise to pay plaintiff, or bearer, $100 00 
“for hire of Jim,” on the 25th of December, 1862. 

Defendant then read in evidence letters of administration 
to Mary A. Gleaton, defendant, on the estate of William H. 
Gleaton, deceased. They were dated 7th January, 1867. 
They were objected to as irrelevant, but the objection was 
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overruled. After argument had, the Court charged the jury, 
amongst other things, as follows: “ It is not universally true, 
as contended for by plaintiff’s counsel, that title to real estate 
in Georgia can only be evidenced by writing. ‘There may be 
other evidence of title as conclusive as that which is signed, 
sealed and delivered. or instance, the exclusive“possession 
by a child of lands belonging originally to a father, without 
payment of rent for the space of seven years, shall create 
conclusive presumption of a gift, and convey title to the 
child, unless there is evidence of a loan, or of a claim of 
dominion by the father, acknowledged by the child, ora 
disclaimer of title on the part of the child. 

But the question before you is not one of title. The plain- 
tiff claims that he is the landlord or proprietor of the prem- 
ises in dispute, that the defendant is his tenant, that the 
term of rent has expired, and that he has demanded the 
premises, and she refuses to surrender. If you believe, from 
the evidence, that defendant is the tenant of plaintiff, then 
she can not deny his title as landlord, no matter how imper- 
fect it may be, while she remains in possession. If she is his 
tenant under a contract for rent, and the term has expired, 
and possession has been demanded, then plaintiff is entitled 
torecover. But if the respondent, while claiming title to 
the premises, has been induced to attorn to the plaintiff by 
his misrepresentations, and gave her notes for rent in ignor- 
ance of her rights, a tenancy thus created is not binding upon 
her, and she may defend her possession by showing she holds 
otherwise than as a tenant.” 

The verdict was for the defendant. 


A new trial was moved for, upon the grounds that the 
Court erred, 1st. In rejecting plaintiff’s answers to the inter- 
rogatories. 2d. In allowing the evidence of plaintiff’s decla- 
rations that he had given the premises to his son, William 
H. Gleaton. 3d. In allowing the evidence of plaintiff’s gifts 
to his other children, 4th. In allowing the note for negro 
hire read. 5th. In permitting the tenant to deny plaintiff’s 
title, and set up adverse title, without giving up possession 
tohim. 6th. In his charge as to defendant being induced 
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by misrepresentations to attorn to him, the same being hypo- 
thetical. 7th and 8th. Because the verdict is contrary to 
law and the evidence, etc., ete. 

The motion was overruled, and a new trial refused. 

The assignment of errors is the same as set forth in the 
motion for new trial. 


J. J. Fioyp, for plaintiff in error. 
Cuark & Pace, (by the Reporter,) for defendant in error, 
Harris, J. 


The defendant, Mary Ann Gleaton, had rented for several 
successive years a body of land of the plaintiff, and had 
given, annually, her notes for the rent, until, for the last 
year of her oceupancy, she failed to give her note. Upon 
the expiration of the year, failing to pay, and holding over, 
William Gleaton, her landlord, instituted a legal proceeding 
to obtain possession, when she set up, as an answer to his 
demand, that the right and title, as also the possession of the 
land, was in her deceased husband at the time of his death, 
and that the plaintiff, having acquired possession of the land 
deceptively, she had been misled by the artifice of plaintiff, 
so as to rent the land from him, and into an admission of his 
right of possession. The principle upon which such a de- 
fence to such a proceeding is denied, is too old and familiar 
to need repeating. Ifshe has been wronged by the plaintiff, 
the law will furnish her a remedy; but it does not allowa 
trial of title, as she sought, to be had in a collateral proceed- 
ing—a proceeding involving only the right of possession. 

By the affidavit interposed by her, wal signed as adminis- 
tratrix, the impression seems to have on made upon the 
Judze below, that the contract of rent had been made with 
her ennasa husband, and, consequently, he excluded Wm. 
Gleaton, when he offered himself, from testifying, as in- 
competent, under the Act of 1866, but when, in the progress 
of the case, it became apparent that the contract of rent had 
been made with her, it was error in the Court any longer to 
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refuse, as he did, to allow plaintiff to testify. A preliminary 
investigation, made by the Court, in advance of any decision 
as to the competency of a party to testify, will be found 
the effectual preventive against such errors as those com- 
plained of. 

Judgment reversed. 





Artosto HARRUP, administrator de bonis non of THOMAS 
M. Harrop, e¢ al., plaintiffs in error, vs. SARAH WINs- 
LET, et al., defendants in error. 


A testator, by his will,. appointed J. M. H. as his executor, and devised 
to him certain real estate forever, provided he would support certain 
female members of testator’s family; and, subsequently, the executor 
was removed, and an administrator, with the will annexed, appointed 
in hisstead. Upon a bill filed by the cestui que trust, alleging that the 
administrator failed to support them according to the terms of the will, 
and alleging, also, that the administrator, and his sureties on his ad- 
ministration bond were insolvent, the Court appointed a Receiver to 
take charge of the estate: 

Held, that the Court erred. 


Equity. Appointment of Receiver. By Judge SPEER. 
Monroe County. Chambers. November, 1867. 


Sarah Winslet, in her own behalf, and as prochein ami 
of her mother, Martha Ward, a lunatic, filed her bill in 
Equity, in substance as follows: Thomas M. Harrup, the 
grand-father of said Sarah and said Martha, on the 5th day 
of January, 1855, made and executed his last will, in the 
words following : 

“State of Georgia, Monroe County: 

“Tn the fear of God, Amen! I, Thomas M. Harrup, being 
of sound and disposing mind, revoking all others, make this 
my last will and testament. * * * * * * ¥* ¥ * 
It is my will and desire that, for divers good feasons, and 
especially the.peculiar and helpless (condition) of my female 
family, I make and constitute my son, John M. Harrup, my 
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executor, to carry out my will; and further, I give to saiq 
John M. Harrup all the tract of land on“yhich I now live, 
forever, and the control of all the profits arising from the 
negroes belonging to me, provided that he, the said John M, 
Harrup, shall well provide for, decently maintain, and pro- 
tect my beloved wife, Sarah, my beloved grand-daughter, 
Sarah Winslet, and my beloved daughters, Martha and La- 
duska, until the death of my wife and daughters, Martha 
and Laduska, at which time all my negroes, with their 
natural increase, except my negro girl Juda, and her increase, 
shall be equally divided between all my children, except 
John M. Harrup, he has no interest further in my negroes, 

“The negro girl Juda, above excepted, shall go to, and be 
the property of Sarah Winslet, forever. And furthermore, I 
will and bequeath to my son, John M. Harrup, for the use 
of the family, all my perishable property, including my 
household. In testimony whereof,” ete. 

Testator died. Said John M. Harrup proved the will, 
and qualified as executor, and soon after, to-wit, in 1855, his 
letters were revoked. In May, 1856, Ariosto Harrup took 
out letters of administration de bonis non, on said estate, and 
as such, took possession of the property, real and personal, 
of the value of $5,000 00. When the will was made, Martha 
had lost her reason, said Sarah and Laduska were physically 
and mentally helpless, and testator’s wife was, and had been 
for a year, helpless. Flemming Harrup, then forty years 
old, and John M. Harrup, then forty-five years old, lived 
with their father, the testator. Testator’s wife survived him 
only about a month, and Laduska died in 1858. When 
testator died, he left eight or nine bales of cotton, worth 
$500 00, which neither John M., as executor, nor Ariosto, as 
administrator de bonis non, bad ever had appraised. From 
the time Ariosto took possession till the slaves were freed, 
he made yearly crops on this farm, (being two hundred and 
two and a half acres in said county,) of the annual value of, 
say $500 00, and since the slaves were free, of the annual — 
value of, say $300 00; he sold large portions of said crops, 
and also Lucy, a negro, belonging to the estate, getting for 
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her $450 00, or $500 00, and made no returns of the same 
to the Court of Ordinary. 

All this property they averred was chargeable with their 
support, but they did not get a support from it. On the 
contrary, John M. Harrup, in 1855, moved from Monroe 
county to Putnam county, Georgia, and has never beer back 
except for a single night, about twelve years ago, and has 
made no provision or arrangement for their support. Ar- 
josto, although knowing all this, has not furnished them 
with what they needed, and Sarah has had to work to furnish 
herself and her lunatic mother with clothing, etc., said Mar- 
tha being sixty years old, and unable to support herself. 

Ever since testator’s death, complainants and Ariosto and 
Flemming have lived together in the old homestead, and 
lived on the proceeds of said farm, and Sarah has supplied 
bedding, clothing, ete., for the family by her own labor. Of 
late years, Ariosto has permitted his brothers, Flemming and 
Peyton, to cultivate the farm, and pay no rent except to 
divide the crops with him. This arrangement did not leave 
a sufficiency to support complainants. 

Ariosto made no return as administrator since 1857. He 
often told Sarah that the said will was set aside, and that 
neither she nor her mother had any right to a support and 
maintenance out of said estate. But, in 1866, they discover- 
ed that this was untrue, and Ariosto threatens now to sell 
the land, and leave complainants. They aver that he has 
permitted said brothers to take away certain furniture from 
the house, and certain portions of the crops, ete., which of 
right belonged to said estate. 

Flemming and Peyton, are the securities on Ariosto’s bond, 
and all three are insolvent, and John M. Harrup is insolvent, 
and has either abandoned or conveyed to Ariosto and Flem- 
ming his interest in said estate, and none of them are sup- 
porting complainants, as in duty they are, by said will, 
bound to do. They prayed that Ariosto be restrained from 
selling the land, or any part of that year’s crop, or other 
personalty on the farm; that a Receiver be appointed, to 
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take charge of the same, and out of it support them, and for 
a decree fixing their rights in the premises, ete. 

The Chancellor granted the injunction as prayed for, and 
ordered Ariosto to show cause why a Receiver should not be 
appointed. 

No answer or other pleadings appear. Tie Chancellor 
examined witnesses who testified that Ariosto and Flemming 
lived with oratrixes, and Peyton and his family lived near 
by, and all worked this farm jointly. It appeared that 
Ariosto’s and Flemming’s parts were used for their household, 
including complainant’s, but complainants said they did not 
get a proper support, and evidence pro and con on this point 
was heard. Ariosto, as a witness, gave a history of his con- 
duct in the premises, stating, in substance, that he had ad- 
vanced money to pay the debts of the estate, that there was 
one debt not yet paid, that he had bought mules, ete., to 
supply the farm, and had done all he thought he ought to 
do, under the circumstances, but denied the right of said 
Sarah to the support claimed. 

The Chancellor appointed a Receiver, and ordered him to 
take possession of said property for the purposes aforesaid. 
Of all this John M. Harrup had no notice. 

The defendant, Ariosto, excepted, and assigned that the 
Court erred, because complainants, under said will, had no 
interest in said land, that their only interest was in the profits 
of the labor of the slaves now freed, and they had no right 
to the crops raised as aforesaid, and in appointing a Receiver, 
John M. Harrup not having had notice, and in failing to 
require the Receiver to give security, and because the ap- 
pointment of said Receiver was contrary to law, etc., ete. 

Before the argument in the Supreme Court, the objection 
that John M. had not been served was withdrawn by counsel 
for plaintiffs in error, under a consent arrangement. 


A. D. Hammonp, PincKArD, (by the Reporter,) for plain- 
tiffs in error. 


R. P. Trippe, (by C. W. DuBosx,) for defendants in 
error. 
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WALKER, J. 


The injunction granted in this case was not excepted to. 
The question is, did the Court exercise a prudent discretion 
in taking possession of this tract of worn-out land, in bad 
repair as a farm, and turning the administrator out? We 
think not. While it perhaps is true that the farm is not as 
well, managed as it might be, still we think the facts do not 
make such a case as to require the Court of Chancery to 
seize, into its own possession, this property, and disposses the 
administrator of it. That Chancery has this power there 
can be no question. Rev. Code, sec. 3,092. Jchns vs. Johns, 
23 Geo. R., 35; Walker & Bradford vs. Morris, 14 Geo. R., 
326. In Johns vs. Johns, this Court says: “ In regard to the 
question of jurisdiction raised by the exceptions, it may be 
remarked that executors are trustees, and as such, are amen- 
able to a Court of Chancery for the faithful execution of their 
trusts. That Court here, exercises, in, such cases, a concur- 
rent jurisdiction with the Ordinary, as it does in England 
with the Spiritual Court. Middleton vs. Dowell, 13 Vez., 
Jr., 268. The Ordinary has power to compel an execu- 
tor to give bond with approved security, for the faithful ex- 
ecution of his trust, when it is made to appear to him, that 
the executor is in insolvent circumstances, and that the es- 
tate is likely to be wasted by his improper conduct. Cobb, 
314. The Judge of the Superior Court has the like power, 
on application of any devisee, legatee, or creditor, who shall 
establish a charge of neglect or malpractice against such 
executor. Cobb, 307. The executor may be superseded or 
dismissed, if he fails to give such security. Cobb, 307. 
The same matters are within the ordinary jurisdiction of 
a Court of Chancery. In Walker vs. Morris, supra, the 
Court says it is a proposition which none will dispute, 
that an administration can be wrested from the hands of 
the legal representative, who is wasting and mismanaging 
the estate, and placed in the hands of a Receiver. In general, 
the application, to secure the rights of parties against the 
mismanagement of fiduciaries appointed by the Court of Or- 
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dinary, should be made to that Court, and it is only in extra- 
ordinary circumstances that equity will interfere. Revised 
Code, sec. 3092. A Receiver should be appointed to take 
the assets of an estate out of the hands of the legally ap- 
pointed representative, only in case of manifest danger of loss, 
or destruction, or material injury to such assets. While there 
is no question, as to the power of a Court of Chancery, upon 
a proper case made, to appoint a Receiver, to take the prop- 
erty of an estate, out of the hands of an administrator, still, 
we think, in this case, the power was improperly exercised ; 
and the order, appointing a Receiver, is reversed. Upon this 
preliminary motion, we deem it improper to determine the 
respective rights of the parties, under the will of Thomas M. 
Harrup. When John M. Harrup shall be before the Court, 
with the other parties, the whole matter can properly be 
considered, and decided by the Court. 
Judgment reversed. 





NATHANIEL H. Barpen, plaintiff in error, vs. SARAH 
GRADY, et al, defendants in error. 


(1.) Inasmuch as a judgment in Georgia binds all the property of the 
defendant from its date, equity will not compel the plaintiff to levy on 
that portion of the property last sold by the defendant and sell that 
before he can proceed against property sold previously to that last 
sold. 

(2.) Where a defendant has sold all his property, a plaintiff in execution 

* may levy on any of such property, subject to the lien of his judgment, 
at his option, without regard to the order in which defendant sold the 
different portions, 


Equity. Lien of judgments. By Judge WorrtLu. Harris 
County. Chambers. January, 1868. 


On the 17th of October, 1861, William A. Barden ob- 
tained a judgment in Harris Superior Court against Wm. M. 
Griggs and Richard E. Kennon, for $1,100 00 for principal, 
and $61 39 interest, ete. Afterwards, in April, 1864, he 
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transferred the judgment and ji. fa. issued under it to plain- 
tiff in error, and on the 17th of May, 1867, he had it levied 
on a lot of land in the possession of Sarah C. Grady. 

Thereupon, she filed her bill in equity in behalf of herself, 
and as trustee fur her children, by which she made the fol- 
lowing case: Her father, by his last will and testament, 
gave large property in trust for herself and her children ; 
after divers changes of trustees, Marshal B. Grady became 
their trustee, and took into his possession, as such, the realty _ 
and personalty, say $25,000 00 in value, and invested a part 
of said fund in the premises levied on, purchasing the same 
from one Waterhouse, and taking from hitn his bond for 
titles; Mrs. Grady and her children went into possession of 
said premises and still occupy them as such trust property. 
Waterhouse bought these premises from the defendant 
Kennon, on the 26th of June, 1862. Kennon then had suf- 
ficient real and personal estate to pay his debts, and with the 
proceeds of said sale to Waterhouse, purchased fourteen hun- 
dred and fifty-eight acres of land, in said county, known as 
the White place, and part of lot No. 265, known as White’s 
Mill Place, which he sold to Wm. T. Goodwin, on the 18th 
October, 1864, and also a house and lot twenty-seven and a 
half acres, bought by Kennon 18th December, 1858, and 
sold to J. W. Biggers, April 27th, 1863. The White place 
was bought with proceeds of the sale of the 26th of October, 
1863, and that of the 27th of April, 1863, and since the sale 
of each of said tracts, it was sold to Thomas Leslie. With 
the proceeds of this last sale, Kennon bought fourteen hun- ° 
dred acres of land three miles from Fort Gaines, in Clay 
county, Georgia, known as Spencer Poer’s place. 

Barden now resides out of this State. Yet, notwithstand- 
ing plaintiff in error knew that Kennon had owned said 
described lands after he sold the premises whereon she levied, 
he had said levy made before he had made any effort to 
collect his money out of the lands described herein. Being 
advised that in equity, he should first exhaust the lands last 
sold by Kennon before coming on those first sold, she 
prayed that a sale under said levy should be enjoined. 
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Waterhouse amended the bill by making himself a party 
and stating that the facts stated were true, and that the 
prayer should be granted. 

The defendant showing cause why said injunction should 
not be granted, contended that there was ‘no equity in the bill 
that if there was any way to enforce payment out of the 
lands in the order wished for by complainant, it could be 
done only by paying him his money and then calling on the 
subsequent purchasers for contribution, and answered the 
bill as to whet lands, ete., Kennon had had when he bought 
and when he sold the same, not differing with the bill in any 
material point, except a statement that Kennon had no title 
to the lot near Fort Gaines, and that he levied on this place 
because there were older judgments against Kennon, and he 
wished to sell property which would pay them and leave a 
balance for him. After argument the Chancellor granted 
the injunction. This was assigned as error. 


JAMES M. Mos.ey, (by R. J. Moses, Jr.,) for plaintiff in 


error. 


B. H. Bieuam, (by Peabody,) for defendant in error. 
WALKER, J. 


Barden held a judgment against Kennon, who owned the 
tract of land in controversy, and not enough real estate be- 
sides this, to satisfy older judgment leins against him. Wa- 
. terhouse purchased this land from Kennon, and sold it to 
complainant ; subject to the lien of Barden’s judgment, of 
course. With the money receved from Waterhouse for this 
land, Kennon purchased the White’s Mill place. Subse- 
quently he sold this, and, it is alleged, purchased a planta- 
tion in Clay county. Subsequently he sold all his remaining 
lands in the State, and removed to Alabama. Barden lev- 
ied his execution on this plantation, sold by Kennon to Wa- 
terhouse, and the assignee of Waterhouse filed a bill, pray- 
ing that Barden be enjoined from enforcing his judgment 
azainst this property, and that he be required to proceed 
against the lands last sold by said Kennon, and that he be 
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not permitted to sell this land of complainant, unless the 
lands subsequently sold, should be insufficient to satisfy his 
judgment. The Court granted the injunction, and to this 
‘Barden excepts. 

It will thus be seen that the simple question here is, 
whether the plaintiff, where the defendant has no property of 
his own, can levy on any property sold by the defendant, 
which may be subject to the lien of his judgment at his option ; 
or can he, at the instance of the persons who may have purchas- 
ed portions of such property, be forced to proceed against any 
particular portion of the property so sold by defendant, and be 


‘ restrained from proceeding against one portion, until another 


portion shall have been exhausted. This is the question. 
The plaintiff, Barden, and complainant, are the parties to 
this bill; the purchasers of the other lands from Kennon, 
are not. No question of contribution among the purchasers 
to remove the incumbrance of the lien of Barden’s judgment 
from all their lands, is made by the bill. There is no prop- 
osition to pay Barden what is admitted to be due, and for 
which he has a judgment lien, binding the property of com- 
plainant, as well as others. The bill is not filed to bring 
into Court all those holding property, encumbered with this 
judgment lien, and adjust the equities among them, and let 
the plaintiff be paid from that portion of the property 
which, according to the rules of equity, should be primarily 
liable. Nothing of the kind. The proposition is to restrain 
the plaintiff from proceeding to condemn this property, ad- 
mitted to be subject, and force him to levy on some other 
property, sold to some one else, which is alleged to be sub- — 
ject also. 

1. Can this be done? All judgments, in this State, are 
of equal dignity, and bind all the property of the defend- 
ant, both real and personal, from the date of such judg- 
ment. Rev. Code, sec. 3222. When any person has bona 
fide, and for a valuable consideration, purchased real or per- 
sonal property, and has been in the possession of such real 
property for four years, or of such personal property, two 
years, the same ‘shall be discharged from the lien of any 
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judgment against the person from whom he _ purchased, 
Rev. Code, sec. 3525. So that the lien of the plaintiff's 
judgment is just as valid against the property in tlie hands of 
a bona fide purchaser, until protected by the statute of lim.. 
itations, as in the hands of the defendant in execution. 

2. By section 3593, Revised Code, the defendant in execu- 
tion may point out, to be levied on, what part of his prop. 
erty, in his possession, he may think proper; while the offi- 
cer shall be bound to take, and sell first, if the same is, in 
the opinion of the levying officer, sufficient to satisfy the 
judgment and costs. This provision was construed, by this 
Court, in Hammond vs. Myrick. 14 Ga. R. 77. In this 
case Myrick, the plaintiff in execution, caused it to be levied 
on property in the possession of Hammond, which he had 
purchased from defendant in execution, after the date of the 
judgment. Upon the trial of the claim case, Hammond of- 
fered to prove that the defendant had other property suffi- 
cient to satisfy the plaintiff’s judgment. This evidence was 
repelled as illegal. The Court, page 78, says: “ By statute, 
the lien of a judgment attaches upon all the estate of the de- 
fendant owned at its date, or afterwards acquired; and he 
who buys part of it, buys it subject to that lien. * * * 
The act, (as to defendant’s being allowed to point out prop- 
erty to be levied on,) does not fetter the plaintiff; his judg- 
ment lien is not impaired ; he may go on the property in 
the hands of the third person if he pleases. He is not likely 
so to please and incur the delay of a claim, if the defend- 
ant isin possession of property enough to pay him. He has 
pleased, or been compelled, in this instance, to move upon 
the property in Mr. Hammond’s hands. He had the legal 
right to do so. Ib, 79. In this case, the object was to show 
that the defendant, in fi. fa., had property in his possession 


sufficient to pay the judgment, and so relieve the property’ 


sold; but the Court said the plaintiff had the legal right to 
move upon the property in the hands of a bona fide purchaser. 
How much stronger this case than the one at bar, when 
it is sought to restrain the plaintiff from proceeding against 
one piece of property, sold by defendant, and force him to 
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proceed against another. Ifa plaintiff could not be required 
to proceed against property in the possession of defendant, 
much less could he be required to proceed against property 
in the hands of a bona fide purchaser from the defendant. 
In Knowles vs. Lawton, 18 Geo. R., 476, this Court de- 
cided that, “ The purchasers of parts of mortgaged property, 
have not the right to compel the mortgager to resort, for his 
money, first to the part of the property remaining in the 
hands of the mortgager.” In the opinion, p. 487, the 
Court says, “ A general judgment binds the property of the 
defendant to it, in whose hands soever, the property may be 
found, if it got into those hands, at any time, after the lien 
of the judgment had fastened itself upon it, notwithstanding 
that this person, into whose hands it may have so got, had nev- 
er, in fact, heard of the judgment. When the mortgager sells 
parts of the mortgaged property at different times, to differ- 
ent persons, can these persons compel the mortgagee to go, 
for his money, first to the property remaining unsold, in the 
hands of the mortgager, and if that should prove insuffi- 
cient, then to the parts of the sold property, in any particu- 
lar order of procedure?” * * * The statute, then, 
gives, to the mortgagee, the right to sell, under his foreclos- 
ure, any part of the mortgaged property, at his own election. 
A Court cannot interfere with a right thus given; certainly 
not farther than to compel the mortgagee to take his money, 
if it should be tendered to him, and then to desist from any 
proceeding to sell the property. This being so, a Court of 
equity could not, at the instance of purchasers from the 
morgager of the mortgaged property, compel the mortgagee 
to resort, first to the property remaining in the hands of the 
mortgager ; and then, according to some order of priority, to 
that in the hands of those purchasers.” p. 489. The mort- 
gagers are entitled to have payment of their debt before they 
can be required to abstain from selling, at their own election, 
any of the lands mortgaged to them. The purchasers of the 
mortgaged property have only the right, against the mort- 
gagees, to redeem their lands, on the payment of the mort- 
gage debt; and such a right does not give them a title to 
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ask the mortgagees to bring the mortgaged property to sale, 
in any particular order. Ibid. This was a case in equity, go 
that the question has been decided, both in law and equity, 
that the plaintiff may proceed, at his option, to enforce his 
judgment against any property subject to it, except that the 
defendant has a right to point out what property, in his pos. 
session, he will have levied on, if it, in the opinion of the 
levying officer, be sufficient to satisfy the judgment and 
costs. See also, Behn & Foster vs. Young & Co., 21, Geo, 
R., 219; Semmes vs. Moses, Ib., 441; Green, Tracy & Co., 
vs. Ingram, 16 Geo, R., 170; Semmes vs. Boykin, 27 Geo, 
R., 53; Carter vs. Neal, 24 Geo. R., 353. 

It was insisted that this Court, in Cummings vs. Cum- 
mings, 3 Kelly’s R., 460, had laid down a rule different from 
the one now enunciated. It might be asufficient reply to say 
that the cases of Hammond vs. Myrick, in the 14th, and 
Knowles and Lawton, in the 18th, lay down a different rule, 
the rule as we now announce it, and being later, are to be fol- 
lowed rather than the rule in the Cummings case, if they be 
in conflict. But there isnoconflict. In 21 Geo., R., 441, 
Lumpkin J., says, “ We do not design, in this opinion, to dis- 
turb, either the doctrine in Cummings and others, in 3 Kelly, 
or Lawton and others, in 18 Geo. R., those cases are con- 
sistent with each other; and neither of them conflicts with 
this.” The question, in the Cummings case, was one of con- 
tribution. The contest, and the sole contest, was whether 
the property conveyed by Grace Rowell to Henry H. Cum- 
mings and to Joseph Ware, should contribute, rateably, to 
the payment of the mortgage debt; or the property first 
conveyed should not be subject to the payment of any part 
of the debt, until the property last conveyed should have 
been exhausted in such payment. There was no contest with 
the mortgagee. It was admitted that the mortgage had to 
be paid; all the parties in interest, were before the Court, 
and, as among the purchasers, the Court, adopting the rule 
laid down by Chancellor Kent, held that the mortgaged 
property last sold by the mortgager, after the property, i 
the hands of the mortgager, is exhausted, shall be first sdld, 
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and that the prior purchasers of portions of the mortgaged 
property, are not liable to contribute. The opinion, in this 
case, exhausted the learning on the subject. It would be 
mere affectation to attempt to add to it. The conclusion of 
the Court, p. 479, is that there is “no equality and no con- 
tribution between several purchasers in succession, a‘ different 
times.” We have no fault to find with this decision; but it 
is not our case. 

It was also sought to bring this case within the principle 
of acreditor having a lien on two funds. New Code, sec. 
1939. It may be sufficient to say, this is not a contest be- 
tween creditors, and, therefore, the principle involved does 
not apply. If a question of contribution, among these sev- 
eral purchasers of property, subject to this lien, should arise, 
or a question be made among the several creditors of Ken- 
non, as to what particular property shall be sold to pay Bar- 
den’s execution, then, possibly these principles may apply ; 
we don’t know. They do not apply to the facts of the case 
now before us; which is a contest between a judgment cred- 
itor and a claimant, who purchased property subject to the 
judgment. Under the facts, the Court should not have 
granted an injunction. 

Judgment reversed. 





Rock Istanp Paper Mitis Company, plaintiff in error, vs. 
Topp & RaFrrerry, defendant in error. 


1, Declarations in attachment must be filed at the appearance term; but 
where a consent order was passed, dispensing with the call of the ap- 
pearance docket, and allowing pleas and exceptions to be filed at the 
next term, and the Judge, presiding in the cause, gave an equitable 
construction to his. own order, and held that the plaintiff might file a 
declaration in vacation, and no apparent harm was done to the defend- 
ant; held that, under all the facts of this case, this Court will not 
control his discretion. 

2. The practice of dispensing with the calling of the appearance docket 
disapproved. 
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. . os . ae 
Motion to dismiss attachments. Practice. Decided by Judge 
WorriLu. Muscogee Superior Court. November, 1867, 


Todd & Rafferty, White Sheffield & Company, Petty & 
Sawer, and Goulding Bagley and Sewell, for the use of Bagley 
& Sewell, sued out four several attachments, in their favor ro. 
spectively, against Rock Island Paper Mills Company, all re. 
turnable to May term, 1867 of said Court. At that term, no 
declaration was filed in either of said cases. On the last day of 
said term, just before it adjourned, the Court passed the fol- 
lowing order: “It is, on motion, and by consent of parties 
and counsel, ordered that the call of the appearace Common 
Law Docket, for the present term be dispensed with, and 
that defendants have leave to plead and answer to cases on 
said docket, at and until the 1st day of the next term of the 
Court, as of the present term thereof, and all exceptions and 
dilatory pleas of cases on said docket stand continued for 
hearing for the said next term.” 

After said adjournment, plaintiff’s attorneys filed their de- 
clarations in each of said cases. At the next term, the case 
of Todd and Rafferty being called, the defendant’s attorneys 
moved to dismiss said attachments, because no declaration 
was filed at the first term, and it was agreed that this motion 
and the decision of it, etc., should control all of said cases, 

R. J. Moses, Sr., stated, in his place, that he was present 
when said order was passed, that before said order was pass- 
ed, and upon an intimation, given by the Judge, that the 
Court was about to adjourn till the term next in course, he 
asked R. J. Moses, Jr., (who, with himself and Mr. Gar- 
rard, composed the firm of Moses & Garrard, plaintiff’s at- 
torneys,) if the firm had anything to do before such adjourn- 
ment, that the junior replied he would see, and turned to 
his papers for that purpose; that before the search was com- 
pleted, said order was read and passed by the Court. Where- 
upon he remarked to the junior, that he could attend to any 
matter just as well at the next term. He further stated that 
had the appearance docket been called by the Court, and said 
cause had been sounded, he would have inquired whether de- 
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darations had been filed in said causes, and had they not 
heen filed, he would have then filed them ; that after the ad- 
journment of the Court, he learned from the Clerk, that no 
declarations were filed in said causes, asked the junior why this 
was shand was told by him, that before the Court adjourn- 
ed, an order was passed, which would allow them to be filed 
at the next term; that he sent for a copy of the said order, 
and, by inspecting it, satisfied himself that the declarations 
could be filed at the next term. It was conceded that no de- 
clarations had been prepared before said adjournment. 

R. J. Moses, Jr., & Mr. Garrard, in their places, sta- 
ted that the facts stated by R. J. Moses, Sr., were true as 
stated. 

The Court refused to dismiss the cases, and this refusal is 
assigned as error. 


PeaBopy, for plaintiff in error. 


‘Moses & GARRARD, for. defendants in error. 


WALKER, J. 


1. By the Act of 1838, as interpreted by this Court, in 
Birdsong & Sledge vs. Brooks, 7 Geo. R., 88, declarations 
in attachment must be filed at the first term of the Court to 
which the attachment is returnable. The same provision is 
incorporated into the Code, sec. 3232. The rule, then, is 
well established, that declarations founded on the process of 
attachment must be filed at the first term of the Court to 
which the attachment is made returnable. In this case the 
declaration was not filed until twenty-four days after the 
adjournment of the Court to which the attachment was made 
returnable; and unless there be a reason for a contrary 
course, the attachment must be dismissed. 

The defendants in error insist that the facts of this case 
are sufficient to take the case out of the general rule. The 
practice in relation to proceedings by attachment has been 
considerably relaxed ; and a much more liberal rule now pre- 


| Vails than existed under the old law. See Kennon & Klink 
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vs. Evans Gardner & Co., 36 Geo. R., 90; Rev. Code, see, 
3240, and 3233. The great object of legal proceedings now 
is to administer to each litigant the full measure of his rights, 
without strict regard to technicalities. The Legislature and 
Judiciary unite in their efforts to liberalize judicial proceed. 
ings, so as to render to each substantial justice. And where 
a cause suffers injustice by. the mistake of a party or his 
counsel, the disposition, especially of late years, has been tp 
remedy that injustice, when it can be done without doing 
injustice to the other party. In Earnest vs. Napier and 
wife, 15 Geo. R., 308, this Court says, “ Mr. Graham, in his 
essay on new trials, states the rule to be, that when, in the 
progress of the trial, the cause suffers injustice, from the 
honest mistake of the party or his counsel, relief will be 
extended by granting a new trial.” In Winter vs. The State, 
18 Geo. Rep., 275, this Court decided that “ where a party 
or his counsel are taken by surprise, by a misunderstanding 
of the Court, it is good ground for setting aside an order or 
judgment of the Court resulting from such mistake.” 
Now, what are the facts in this case? The Court passed 
an order, by consent of counsel, dispensing with the calling 
of the appearance docket. When this order was about to be 
taken and the Court adjourn, the senior counsel for defendants 
in error inquired of the junior if the firm had anything to do 
before the adjournment of the Court, and the junior began 
to examine the papers to see; before the examination wa 
fully made the order was read, and the senior remarked to the 
junior that they could attend to any matter just as well at the 
next term. He further stated that if the appearance docket 
had been called the declaration would have been filed in thes 
cases. This statement shows that the senior counsel was 
honestly mistaken as to the action of the Court, and the 
cause of his client suffered injury thereby. The dispensing 
with the call of the docket was for the convenience of the 
Judge, who was probably fatigued, and wished to close the 
business of the term. He knew all the circumstances of the 
passing of the order, and he thought an equitable construction 
ot this consent order, under the facts of this case, would sux 
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tain the attachments, more especially as no apparent harm 
was done the plaintiff in error by so doing. Notice has been 
given to the plaintiff in error of the pendency of the attach- 
ments, so that the dismissal of the attachments would leave 
the cases still pending, to be tried on the merits. Rey. Code, 
sec, 3233. We are disposed to regard the action of the Court, 
upon all the facts in this case, as a matter within his discre- 
tion, and as we see no abuse of that discretion we will not 
control his action. 

2. It is the duty of the Judge to call the “appearance 
docket” at each term, and make tke proper entries thereon. 
Many reasons might be given why this duty should not be 
neglected, but it is unnecessary todo so. We know that often 
the Judge is tired, and the bar, like himself, is anxious to get 
home, and by general consent of those present the calling of 
the appearance docket is dispensed with. This should not 
be. Trouble frequently originates from, this practice. Ab- 


* sent counsel claim that they were no parties to any such 


consent; misunderstandings arise as to what was agreed to ; 
and, unless the Court is very careful, injustice may be done 
by this omission of duty. Our own experience on the Supe- 
rior Court Bench suggests numerous difficulties which may 
be avoided by the Judge performing his duty in this regard. 
But for the failure of the Judge to perform this duty, this 
case would not have been here; and it is but one of many 
which may arise. Hence we deem it proper to express our 
disapproval of the practice, and hope our brethren, on the 
Circuit Bench, will in this, as in other respects, perform all 
the duties imposed upon them by law. This course will, in 
the end, save labor both to themselves and to this Court. 
Judgment affirmed. | 
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THe Evrauta Home INsurRANCE CoMPANY, plaintiffs jn 
error, vs. PLANT & CUBBEDGE, defendants in error, 


A new trial may be granted after trial beforathe petit jury, and before 
appeal. 

When one is tendered, as security on the apeal bond, who is not a pro- 
per security under the law, the clerk, who takes the bond, should re. 
fuse to accept him. And ifthe omission of the clerk to reject such se- 
curity, misleads the appellant, and prevents him from giving proper 
security, when, in good faith, he intends appealing, and the appellant 
makes these things appear to the Court, even after the adjournment of 
the Court, a new trial will be granted. 


Motion for new trial. Decided by Judge Coe. Bibb 
Superior Court. March Term, 1868. 


Plant & Cubbedge sued The Eufaula Home Insurance 
Company, by attachment and garnishment. The garnish- 
ment was dissolved by giving one Barker as security. The 
plaintiff got a verdict. From this the Insurance Company 
entered an appeal, -giving said Barker as the sole security on 
the appeal bond. Atthe June Term, 1867, said appeal was 
dismissed, upon motion of plaintiff’s attorneys, because said 
Barker, who was security on the bond, to dissolve the gar- 
nishment, was the only security on the appeal bond. That 
dismissal was affirmed by the Supreme Court at its Decem- 
ber Term, 1867. 

At the first session of Bibb Superior Court, after said af: 
firmance, said Insurance Company filed a motion for a new 
trial, on the grounds that the verdict was contrary to the ev- 
idence, the law, the charge of the Court, and the justice and 
equity of the case. With this motion was filed an agreed 
brief of the evidence adduced on said petit jury trial, the 
substance of which was as follows: 

Said Insurance Company insured, for Plant & Cubbedge, 
thirteen bales of cotton, at $2,000 00, from Macon to Buz- 
zard Roost, on the Macon and Brunswick Railroad, thence 
to Darien, by the box of L. F. Choice, thence, per steamer or 
sail vessel, to Savannah. “Risk to allow forty days for the 
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trip unless sooner made.” The policy was dated 24th ot 
July, 1865. When the cotton reached Buzzard Roost, the 
box had not been made. It was first put on board a box 
belonging to Hodgkiss & Dunnally, which box sunk in the 
river at that place. These causes, and the low stage of the 
river, kept said cotton there about two weeks, before it was 
put on board the box of L. F. Choice. On the 4th of Sep- 
tember, 1865, the box, with said cotton, and other bales, in 
all two hundred, started from Buzzard Roost to Darien, and 


had proceeded safely, till, on the 16th of September, in 


Dick’s Swift Cut; there and then, the box ran under a stoop- 
ing tree. About half the cargo went overboard, and the box 
sunk, with the balance. No sufficient aid could be had, till 
the cotton had staid in the water some two weeks or more, 
and, by that time, all marks, by which any of it could be 
identified, had been obliterated, and all of it was much dama- 
ged. The pilot was said to be competent and faithful, and no 
fault was attributed to any of the persons in charge of the 
box. The president wrote a letter, declining to pay for the 
cotton, on the ground that the forty days had transpired be- 
fore the loss. 

The new trial was refused, upon the ground that the mo- 
tion came too late, and this is assigned as error. 


W. Por, for plaintiff in error, contended that this was 
within the exception, “ except in extraordinary cases,” and 
cited Irwin’s Code, sec. 3667, Grady vs. Hightower, 1st 
Kelley’s R., 252, and Chandler vs. Hammond, 23 Geo. R., 
493, 


Lanier & ANDERSON, for defendants in error, denied that 
this case was within the exception, reviewed said authorities, 
and read Bateman vs. Miller, Ist Sch. and Lefr, 201; further 
they said that a new trial could not be granted from the ver- 
dict of a petit jury, citing the Code, sec. 3662, and said 
case in 23 Georgia, 498. They contended that the detention 
on the river, could not be considered as part of the forty 
days, citing 3 Kent, 256; that said letter dispensed with 

44 ; 
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proof of the loss, citing said Code, sec. 2771, and that the 
plaintiff could recover as for a total loss, citing 7 E. ©, [, 
R., 364, and 9 do., 224. 


Harris, J. 


By sec. 3661, of the Code, the power to correct errors and 
grant new trials, in any cause depending in them, is given to 
the Superior Court, in such manner and under such rules 
and regulations as they may establish, according so law and 
the usages and customs of Courts. The Legislature evident. 
ly contemplated that the Judgés of the Superior Courts, in 
convention, should preseribe a body of rules of practice, g 
as to cause uniformity in the Courts. 

It so happened that no rule, whatever, as to whether a 
motion for new trial, may be made after a verdict at common 
law, or whether it could be made only after verdict on appeal 
trial, was prescribed. There being no law, no decision of 
this Court, no rule of practice prescribed by the convention 
of Judges of the Superior Court, regulating this matter, it 
would seem that, in a question thus arising, a discretion does 
belong to the Court, to dispose of it in conformity to general 
principles. 

It seems that the plaintiff in error moved for a new trial 
on several grounds. We are not at liberty, adhering to the 
practice of this Court, to consider any of them, as they were 
not pronounced upon by the Judge, before whom the motion 
was made. 

The sole question here, is whether or not a Judge of the 
Superior Court may not grant a new trial after a verdict 
common law ? 

We have not been able, in the research made, to find any- 
thing which denies such power. Whilst it may be conceded 
that, under our recent system, allowing of appeals, as a gen- 
eral rule, new trials should not be granted after a verdict 
at common law, we are persuaded that cases of peculiar 
character, involving hardship, and productive of great injus- 
tice, could arise, which would authorize a change of practice. 
There can be no question, it is apprehended that the power 
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PB sonnel 
to grant new trials, should be exercised upon applications, 
setting forth, fully, such considerations as would be addressed 
toa Court of equity, and supported by affidavit. A party 
should never be forced to file a bill, under our system, to 
obtain a new trial. I take it that whenever a Court of 
equity has power to grant a new trial, such new trial can be 
granted on the common law side of the Superior Court, upon 
precisely the same principles. 

We are aware that it is provided by the Code that appli- 
cations for new trials, shall be made at the term at which a 
cause has been tried. ‘This is, unquestionably, the general 
rule, and a sound one; but we do not understand it to ex- 
clude, when the term shall have passed, an application 
founded upon the discovery of new and important testimony, 
without any laches whatever, in applicant, in not having — 
procured it for the trial, or other cases that may fall within 
theclass called extraordinary, and are, therefore, exceptional. 

The case between the same parties, decided at December 
Term, 1867, exhibited the fact that the plaintiff in error 
had in good faith attempted to appeal from the verdict at 
common law, but the appeal so entered was dismissed on 
motion of defendant, because the security on the appeal hap- 
pened to be the same person who was security on the bond to 
dissolve the garnishment, and judgment had been entered up 
against him as such security. This Court sustained, on tech- 
nical grounds, the decision dismissing the appeal ; but whilst 
it did so, we must not shut our eyes to the fact that when 
the appeal was made the Clerk of the Court, cognizant, as he 
necessarily must have been, that Barker was the security on 
the bond given in the garnishment proceeding, and that when 
plaintiffs below obtained their verdict, they had entered up 


‘judgment against plaintiff in error, as also against Barker, he 


ought to have refused to receive Barker as security on the 
appeal. The competency and sufficiency of security offered 
are incidental questions for his decision when the appeal is 
applied for, and had he refused Barker, the plaintiff in error 
would most probably have procured other and competent 
security, and his appeal would have been heard. The omis- 
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sion of the Clerk to reject Barker as security, as he should 
have done, misled plaintiff in error, prevented his giving 
additional security, as the law required, or moving before the 
term had closed for a new trial. These circumstances, agg. 
dental in themselves, and where it is so palpable that. the 
plaintiff in error did in good faith seek an appeal, authorized 
the Judge below to hear the application for new trial, and if 
upon any of the grounds contained in the motion, the appli- 
cant was entitled to a rehearing, it should have been granted, 
Judgment reversed. 





H. S. HoLpRIpGE AND WIFE, plaintiffs in error, vs, A. I, 
HAMILTON AND WIFE, defendants in error. 


When the verdict of the jury is against the weight of the evidence, though 
not so decidedly so as to authorize the Court to grant a new trial, yet 
when there is newly discovered evidence, not merely cumulative in its 
character, which establishes an independent fact explantory of the 
transaction, going to show that the verdict is wrong, a new trial will be 
granted. 


Assumpsit for rent. Motion for new trial. Decided by 
Judge Cote. Bibb Superior Court. November adjourned 
Term, 1867. 


Hamilton, in right of his wife, (who was formerly M. J, 
Ross,) sued Holdridge and his wife on their promissory note 
for store-rent. It was agreed that the verdict in this case 
should apply to and cover the three rent notes which fell due 
on the Ist of February, March and April, 1867, as well as the 
note sued on. The jury in the County-Court found for the 
defendant. An appeal was entered, and it seems that on the 
appeal the parties treated all the notes as sued on. On the 
trial, on appeal, plaintiff read in evidence the said four notes, 
and closed. The defendant then introduced much testimony 
to show that the premises leaked badly, that his goods were 
greatly injured, and that Smith refused to repair the roof. In 
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answer to this, the plaintiff also had much testimony, includ- 
ing that of some of the former tenants of said store. So 
much of this as is important appears in the decision of the 
Court. 

The verdict was for the plaintiff for the full amount and 
costs. After the trial, said defendants procured an affidavit 
from Faulkner, the tinner, who stated that early in February, 
1867, he repaired the holes made by the fireman ; that, “in 
addition to re-covering the holes so made, he also soldered: a 
number of open seams in the gutters of said building, on 
each side of said building, but mostly in the gutter next to 
the burnt building.” And with this, and the affidavit of 
defendants that they had learned this since the trial, defend- 
ants’ attorneys moved for a new trial on the grounds that the 
verdict was contrary to the evidence, etc., and because of said 
newly discovered evidence. 

The Court refused a new trial, and this is assigned as error. 


Lyon & DEGRAFFENRIED, for plaintiff in error. 
LANIER & ANDERSON, for defendant in error. 


WaRNER, C. J. 


The error assigned in this case to the judgment of the 
Court below, is the refusal of the Court to grant a new trial 
upon the facts set forth in the record. The defense of the 
defendants against the payment of the note sued on, was the 
leaky condition of the store-room, for the rent of which the 
same was given. In our judgment, the weight of the evi- 
dence (independent of the newly discovered testimony) was 
in favor of the leaky condition of the store-room at the time 
the defendants occupied it, but we should not have interfered 
with the verdict of the jury on that ground alone. The evi- 
dence of the Cherrys, that the roof did not leak after they 
occupied it, is accounted for by the newly discovered evidence 
of Faulkner, the tinner, who states, in his affidavit, that 
early in February, 1867, he soldered a number of open seams 
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in the gutters of said building, on each side of it, in addition 
to the holes made by the firemen. This newly discovered eyj. 
dence would have explained why the store-house did not leak 
after the Cherrys moved into it, and have reconciled the appa- 
rent conflict between their evidence and the evidence for the 
defendants as to the leaky condition of the house when the 
defendants occupied it. The seams in the gutters were open 
when the defendants occupied the house, but were stopped by 
Faulkner, the tinner, before or about the time the Cherrys 
went into possession of it. This newly discovered evidence 
was not merely cumulative, but establishes a material, inde 
pendent fact, which explains why the house may have leaked 
when occupied by the defendants, and not have leaked when 
occupied by the Messrs. Cherry, the subsequent tenants. Upon 
a review of the facts contained in this record, we are of opinion 
that a new trial should have been granted, and that the Court 
below erred in refusing to do so. Let the judgment of the 
Court below be reversed. 





L. WitkowskI, plaintiff in error, vs. ABRAHAM HALLE, 
defendant in error. 


1. All applications for continuances, are addressed to the sound legal 
discretion of the Court, and if not expressly provided for, shall be 
granted or refused, as the ends of justice may require. 

2. A Notary Public, who is an attorney at law, cannot qualify a party to 
an affidavit for an attachment, and take the bond, and issue the attach- 
ment, in a case where he is employed. 


Attachment and claim. Tried before Judge Cote. Bibb 
Superior Court. November Term, 1867. 


Brummer was a merchant in Macon. He owed Halle 
$3,500 00, and he came to Macon to collect his money. 
Soon afterwards, Wilkowski, of Wilkowski & Co., of Cin- 
cinnati, Ohio, came also, and in consideration of the settle- 
ment of claims against Brummer, held by his firm, and Lock- 
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hart & Ireland, of Cincinnati, and others whom he represented, 
he procured Brummer to sell out to him, his entire stock of 
goods, and took possession of the same. 

Brummer then left Macon. Thereupon Halle employed 
Washington Poe and Henry C. Day, attorneys at law, and 
partners under the firm name and style of W. Poe, to col- 
lect his said claim. He sued out an attachment against 
Brummer. The affidavit was made before said Day, as a 
Notary Public, and he witnessed the bond, and issued the at- 
tachment. The stock of goods, in Wilkowski’s possession, 
was levied on, and he claimed them. 

Before the trial, Halle had procured the testimony of cer- 
tain persons, to the effect that the claims held by Wilkowski 
against Brummer were spurious, and gotten up as a cover for a 
fraudulent transfer of said goods, to him by Brummer, so as to 
defeat Halle. When the cause was reached, the claimant’s at- 
torneys moved to continue the case, in order to get the testi- 
mony of Lockhart & Ireland, to show that Brummer did 
owe them, and that Wilkowski did represent them in collect- 
ing their claims. It was shown that Cincinnati, Ohio, was 
their residence, that about two weeks before Court, interroga- 
tions were sent there to them, that upon being advised that 
they were in New York, the claimant’s attorneys ordered the 
interrogatories sent to New York, or held for the return of 
the witnesses to Cincinnati, which was the most expeditious, 
ete, 

It being conceded, that Cincinnati was more than five 
hundred miles from Macon, and the showing being ob- 
jected to, because the interrogatories were taken out so late, 
the Court held that the interrogatories should have been taken 
out according to the rule of Court, three months before Courts 
and refused the continuance. When the jury had been em- 
panelled, claimant’s attorneys moved to dismiss the attach- 
ment, because the same was issued by said Day, one of the 
plaintiff’s attorneys. The Court overruled the objection, 
and ordered the case to proceed. Testimony pro and con 
was introduced, touching the bona fides of the sale to claim- 
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ant, and the jury found the property subject to the attach- 
ment. 

Claimant assigns as error, the refusal of said continuance, 
and the refusal to dismiss said attachment. 


Lyon & DEGRAFFENRED, for plaintiffs in error. 
W. Pos, for defendants in error. 


WALKER, J. 


1, All applications for continuances, are addressed to the 
sound legal, discretion of the Court, and if not expressly 
provided for, shall be granted or refused, as the ends of jus- 
tice may require. Code, sec. 3480. In this case, there was 
no such abuse of the discretion of the Court below, as to 
require this Court to control the exercise of that discretion, 

2. Was the process of attachment founded upon an affida- 
vit taken by a Notary Public, employed in the cause, and 
issued by him, void? By the old law, a Notary Public was 
not empowered to issue an attachment. This power was con- 
ferred on him by the Act of March 4th, 1856; pamp. Acts, 
p. 25; and this act was embodied in the Code, sec. 3200. 
Section 2201 provides that the party seeking the attachment, 
before the same issues, shall give bond, with good security, 
conditioned to pay the defendant all damages that he may 
sustain, and all costs that may be incurred by him, in the 
event that plaintiff shall fail to recover in said case ; “ which 
bond, it shall be the duty of the magistrate or other officer 
before whom the affidavit is made, to take.” 

Shall the attorney of the plaintiff take this bond, which 
the law provides for the defendant’s security, against a wrong- 
ful issuing of the attachment? Shall the plaintiff’s attor- 
ney be the judge as to the sufficiency of the bond, to protect 
the opposite party and as to the solvency of the surety? Isnot 
this, at least, a quasi judicial proceeding? The officer, 
taking the affidavit, is in duty bound to take the bond, to 
decide upon its sufficiency, its legality, and its solvency. 
Does not this duty come within the prohibitions of sec. 193, 
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Rev. Code, which says: “No judge or justice of any Court, 
no ordinary, justice of the.peace, nor presiding officer of any 
inferior judicature, or commissioner, can sit in any cause or 
proceeding, in which he is pecuniarily interested, or related 
to either party, within the fourth degree of consanguinity, 
or affinity, nor in which he has been counsel, without the con- 
sent of all the parties in interest.” Is not the taking of the 
affidavit of the plaintiff, and bond to indemnify the defend- 
ant against damaged and costs, “a proceeding,” in which the 
attorney for the plaintiff, in this case, “sits?” He decides 
upon these things. 

Again, by sec, 443, Rev. Code, attorneys have certain 
powers therein specified, “but they cannot take affidavits re- 
quired of their clients, unless specially permitted by law.” 
Now, the technical meaning of the phrase, “ take affidavits,” 
refers to the certifying or qualifying parties to affidavits. 
Upon first reading the clause quoted, I was inclined to think 
the words were not used in their strict technical sense, but 
intended to say, that attorneys could make affidavits for their 
clients only in those cases specially permitted by law. Upon 
reflection, I am rather inclined to think, with my brethren, 
that the words are used with strict legal accuracy, and in- 
tended to reach just such a case as this; more especially 
when taken in connection with the general rules of the law 
upon the subject. Mr. Tidd says: “By the general practice 
of all the Courts, affidavits sworn before the attorney or so- 
licitor in the cause, cannot be read. And this practice ex- 
tends to affidavits taken before attorneys, as commissioners, 
in causes wherein they are concerned for the parties on 
whose behalf such affidavits are made.” 1 Tidd’s Prac. 494. 
In the case of the King vs. Wallace, 3 T. R., 403, it is held 
that the Court (of Kings Bench) will, in no case, issue an 
attachment against a party at the suit of another, where the 
affidavits, on which the motion is founded, are sworn before 
the agent of the prosecutor. In the case, (C. P.,) of Hop- 
kinson vs. Buckley, 8 Taunton’s R., p. 74, “Vaughan, 
Serg’t, showed cause against a rule, which had been obtained 
by Hullock, Serg’t, and insisted that it must be discharged 
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with costs, as all the affidavits of the party, which were the 
foundation of the rule, had been sworn before his own attor- 
ney in the cause. The Court observed, that it was extremely 
wrong for the attorneys in a cause, to act as commissioners in 
taking the affidavits of their clients, and gave judgment that 
the rule be discharged with costs.” So in the case of Jenkins 
vs. Mason, 3 Moore’s Rep., in the same Court it was held 
that an affidavit, stating that the defendant had been dis- 
charged under an insolvent debtor’s act, cannot be sworn be- 
fore his own attorney in the cause. The rule is the same in 
Chancery. In 3 Dan., Ch. Pr. 234, it is said that,’ Tt is to 
be observed, also, that the master extraordinary, before whom 
the affidavit is sworn, must not be a solicitor in the cause.” 
“Tn the matter of Thomas Hogan, a lunatic, August 9th, 
1754, the petitioner had taken all the affidavits before him- 
self, notwithstanding he had been solicitor, throughout, in the 
cause. Lord Chancellor Hardwick: “If I had known this 
at the time, I would not have suffered the affidavits to be 
read. At common law, it is always objected to, and dis- 
countenanced, and equally so in equity, from the incon- 
venience that would arise if such a practice was suffered ; 
for this and other reasons, the petition was dismissed with 
costs to come out of the pocket of the solicitor who thus 
very improperly took the affidavits.” The same rule ob- 
tains in New York. “Skinner was about to read an affi- 
davit in support of a motion in this cause, when Wolworth 
objected, that the affidavit had been taken before the attor- 
ney for the plaintiff, who was commmissioner for taking affi- 
davits, to be read in this Court. Per Curiam: “The prac- 
tice of the Court of K. B. is not to allow an affidavit, taken 
before the attorney in the cause, to be read. It is a very fit 
and proper rule, which we shall, therefore, adopt as the 
practice here.” Taylor vs. Hatch, 12, J. R., 340. In Bac., 
Abr., 147, (Bouv. Ed.,) it is said: “ Affidavits, taken before 
a person who is a solicitor in the cause, are not allowed to be 
read either at law or in equity; nor can affidavits be received 
which are sworn before the attorney of the party or his 
partner.” 
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These authorities seem very clear and directly in point. 
Read in the light thus reflected, we think the Code excludes 
a Notary Public from taking the affidavit of his client, and 
issuing the attachment in a case where he is employed as an 
attorney at law. 

This Court has applied the same principle to the taking 
of depositions. In Tillinghast et al, vs, Walton, 5 Georgia 
Report, 335, it is decided that if the relation of the Commis- 
sioner to either party in the cause is such as to warrant the 
inference that he may act under a bias to either party he is 
not competent to act ds Commissioner, and excluded testi- 
mony taken by the Clerk of one of the counsel in the cause. 
In delivering the opinion, page 340, Judge Nisbet says: 
“The policy which excludes a solicitor of a party is founded 
in a just apprehension, that from his relationship to him he 
will not deal fairly by the adverse party. This policy ought 
also to exclude his Clerk. Nay, farther, it has been held 
that if the clerk of a Solicitor in the cause has been em- 
ployed as clerk to the Commissioner, the depositions shall 
be suppressed.” Citing Newton vs. Foote, 2 Dick., 793; 2 
Ch. R., 393; S. C. Cook vs. Wilson, 4 Mad. R., 380. This 
case was approved in Glanton vs. Griggs, 5 Georgia, 429, 
et seq, and on page 433 it is said the Commsssioners like 
jurors should be free from all impressions and influences. 
For the time being they discharge judicial functions. They 
should not be under the power, nor owe suit or service to 
either party. The same principle will exclude a Notary 
Public from taking the affidavit and bond and issuing an 
attachment in a case where he is employed. Other reasons 
connected with public policy might be given, but we forbear. 
We think, both upon principle and authority, that the attor- 
ney, who may be a Notary Public, is not authorized to take the 
affidavit and bond of his client and issue the attachment in a 
case where he is employed; and that the Court erred in not 
sustaining the objection made to the attachment on this 
account. 

Judgment reversed. 
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WooLFroLK & ANDERSON, plaintiff in error, vs. Dayrp 
Rump, eé al, defendants in error. 


This Court will not reverse the judgment dissolving an injunction when 
the facts show that such dissolution was right. 

Answer being waived by the bill the injunction may be dissolved upon 
the coming in of the answer of only one of several defendants. 


Equity. Motion to dissolve injunction. Decided by Judge 
Cote. Chambers. February, 1868. 


The Bill made the following case: David Rumph drew 
a draft for $1200 on Woolfolk & Anderson,. dated 26th 
September, 1867, payable ten days after its date, to the order 
of E. C. Granniss. They accepted it in consideration of 
David Rumph’s promise to send them cotton from his crop 
of that year, to reimburse them. They paid the draft. In 
November they received from him, five bales of cotton, and 
they sold it. They gave him a credit of $270 00. Instead 
of sending the other cotton, Rumph turned over to his son 
twenty-five other bales, being all he had. The son shipped 
these bales to Hardeman & Sparks, and they stored them 
with Woolfolk & Anderson, in the name of the son, D. M. 
Rumph. Hardeman & Sparks withdrew twenty-two of 
these bales and sent them to N. Reed & Co., of Savannah, 
Georgia. Until this had happened, Woolfolk & Anderson 
did not know that said David and said D. M. were related, 
or that David had any interest in said twenty-five bales. 
But now they state upon information that said David and 
D. M. are so related, and when said draft was drawn, were 
jointly interested in the plantation on which the said twenty- 
five bales were grown, and that the proceeds of the draft was 
used for their joint benefit. David Rumph is insolvent or 
embarrassed. The prayer was, that Hardeman & Sparks 
and N. Reed & Co, should not dispose of the cotton held by 
them, (except sufficient to pay their charges,) and that said 
David and D. M., and their other agents be enjoined from 
disposing of any of it, etc. 

The injunction was granted as prayed for. By amend- 
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ment, the bill was altered as follows: The consideration of 
said acceptance was the promise of said Rumph, that he 
would not only send them the cotton which he raised in 1867, 
but such as he bought also, and would try to get his neigh- 
bors to send their cotton to the acceptors. The money 
yealized on the draft was used for the benefit of Rumph & 
Boyd, (composed of said David and John Boyd,) merchants, 
and the twenty-five bales, or most of it, was received by said 
firm in payment for goods sold, and the balance raised by 
David Rumph and one Morris, who farmed jointly ; and 
that this balance was turned over by said David to said D. 
M., without Boyd’s consent. The amendment made Boyd a 
defendant to the bill. 

The answers of the defendants were waived. D. M. 
Rumph alone, answered the bill. In his answer he stated 
that but eight of said bales carhe from said farm of Rumph 
and Morris, and that they were paid to said Boyd & Rumph 
for bacon, ete., advanced to the laborers of Rumph and 
Morris. The others, Boyd & Rumph took from other 
parties in payment of debts, etc.; he shipped twenty-eight 
bales to Hardeman & Sparks; but David Rumph had no 
interest in them or any of them; Boyd & Rumph owed him, 
D. M. Rumph, $1,150 00 in gold, which he got by his 
marriage, and loaned to the firm on the 15th of July, 1867, 
and took the firm note therefor, due one day after date. 
His partner, Boyd, turned over to him said twenty-eight 
bales in part payment of said note. He denied having been 
interested with David Rumph in any farming operation, or 
in getting and using this money for himself and David, stating 
that he got and used it for the firm of Boyd & Rumph. Of 
the other allegations he knew nothing. 

A motion was made to dissolve said injunction upon the 
coming in of this answer. At the hearing various affidavits 
were read. John Boyd affirmed that the twenty-eight bales 
were turned over by Boyd & Rumph in part payment of said 
note. John C. Floyd affirmed that by Boyd’s request he 
formally turned over said twenty-eight bales to D. M. 
Rumph for said purpose, though at the time he did not see 
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the cotton nor the receipts. W. J. Colson affirmed that they 
were so turned over by the firm for said purpose. Jas, A 
Felligan affirmed that the said acceptance was not obtained 
for farming purposes, but by said David, when en route to 
New York to buy goods; when said David was in New 
York, he gave one Wagstaff a list of names to whom he 
wished the proceeds of this draft paid, to-wit: certain 
creditors of Boyd & Rumph. The draft not being paid at 
maturity, Wagstaff ordered it paid to E. C. Gyannis as his 
agent, and further that D., M. and David were not farming 
together in 1867. 

To the bill was attached, as an exhibit, a certificate of one 
E. McDonald, that the money drawn from Woolfolk & 
Anderson was for the benefit of Boyd & Rumph, and that 
David promised to ship Woolfolk & Anderson the cotton he 
raised and what he might buy, and use his influence for 
them. P. G. Tretwell and John Boyd made affidavits that 
said David & D. M. did not farm on joint account in 1867. 
John Boyd further affirmed, that David Rumph told him he 
had turned over twenty-eight bales of cotton to D. M. 
Rumph, of which twenty were taken in for debts due the 
store, and eight bales made by Rumph & Morris, and David 
turned over to D. M. the cotton in Macon and Savannah 
without affiant’s consent. Besides these affidavits, a letter 
from David Rumph to his partner, Boyd, was read. It is 
simply a statement of why he drew the draft; that it was ° 
for the benefit of Rumph & Boyd; that he had gotten 
Wagstaff to pay off the debts when this draft was paid, but 
that W. & A. had never paid it, ete. 

Judge Cole dissolved the injunction, and of this com- 
plaint is now made. It was insisted that the Court ought not 
to have dissolved the injunction till all the defendants 


answered. 
LANIER & ANDERSON, for plaintiffs in error. 


JoHN B. WEEMS, for defendants in error. 
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Hargis, J. 


We are called on by the bill of exceptions to reverse the 
decision of the Judge below dissolving the injunction, in 
this case, restraining Hardeman & Sparks, of Macon, and 
N. Reid & Co., of Savannah, factors, from the sale of cotton 
stored with them by David M. Rumph, as also David Rumph 
and his partner, Boyd, and David M. Rumph, until the 
further order of the Court. 

Decision after decision of this Court evinces its great 
unwillingness to interfere, without very clear ground for so 
doing, with the granting or dissolution of injunctions. by the 
Judges of the Superior Courts ;’ but apart from any influence 
by the course of adjudications referred to, looking to the case 
as presented here, it would have been very strange had the 
decision below been otherwise. The defendants were not 
required to answer the bill. It charged collusion to defraud 
between the father, David Rumph, and the son, David M. 
Rumph, as to the twenty-eight bales of cotton which the 
latter received from Rumph & Boyd in payment of a debt 
to him of $1,150 in gold. David M. Rumph answered the 
bill fully, and supporting his answer by the affidavits of several 
disinterested persons, moved to dissolve the injunction ; counter 
affidavits were filed, but they furnishing no fact to authorize 
the continuance of the injunction, it was properly dissolved. 

Judgment affirmed. 
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SouTHERN Express CoMPANY, plaintiff in error, vs. Jang 
A. EVERETT, defendant in error. 


A common carrier may require the nature and value of the goods deliy- 
ered to him to be made known; but if the shipper, at the time of de- 
livery thereof, practice any fraudulent acts, sayings or concealments 
upon the carrier, as to the value of the parcel, or resort to any artifice, 
to give a box, containiug a valuable diamond breast-pin, a mean ap. 
pearance, and thereby, to induce the carrier to think it of trifling 
value, and so prevent him from making inquiries; or if the shipper, 
with the intention to deprive the carrier of his lawful freight, conceals 
from him the nature and value of the article delivered, it is a legal 
fraud upon the carrier, and will relieve him from liability. 

The responsibility of the carrier ceased with the delivery of goods at 
their destination, according to the direction of the person sending, or 
according to the custom of the trade. A delivery of the goods to the 
duly authorized agent of the owner or assignee, is a good delivery. 


Case. Common Carrier. Tried before Judge Coxe. Bibb 
Superior Court. November Term, 1867. 


This was an action against the Southern Express Com- 
pany for the loss of a diamond breast-pin. A package, 
containing a.diamond breast-pin, worth $500 00, addressed 
to Miss Theodosia Everett, at the Female College, Macon, 
Georgia, was delivered to the agent of the Company, at 
Fort Valley, Georgia, for transportation to Macon. The 
Company received only twenty-five cents for the freight. The 
package was carried to, and delivered to the agent of the Com- 
pany, by a negro boy, ten or twelve years old. It was a 
small paper box, tied with a string, and not sealed. The 
negro did not know the contents of the jbox, and delivered 
it unopened. No information was given to the agent, at the 
time of the delivery to him, of the contents of the box, and 
no question was asked by the agent, as to its contents. The 
package was duly transmitted to Macon, and delivered to 
Dr. Bonnell, the President of said College, unopened, and he 
caused it to be handed to said Miss Everett. She opened it, 
and found the breast-pin was wanting. Miss Everett was 
then a student in said College, (of what age does not appear, 
but the record shows that the suit was originally brought 
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by one Green, as her guardian, and that afterwards, by con- 
sent, James A. Everett was substituted as plaintiff.) The 
box was received by her unopened, in the same condition as 
Dr. Bonnell had received it. 

Upon this state of facts, defendant’s attorneys requested the 
Court to charge, “ 1st, That the facts that said package was 
transmitted to the depot by a negro boy ten or twelve years old ; 
that it contained a valuable jewel, and was a small paper box 
tied around with a cotton string, and that said defendant had 
no notice, whatever, of its containing a valuable jewel, from 
the shipper, or any other person, constituted a fraud in fact, 
and in law, and that, therefore, the defendants are not liable 
for the loss of the same. 2nd, That delivery of said 
package to Dr. Bonnell, President of the Macon Female 
College, was a good and sufficient delivery to the person: to 
whom said package was addressed, and that, therefore, said 
defendants were not liable for the loss of the contents of said 
package.” 

The Court’ declined so charging, but charged that “the 
defendant received the package, under the facts of this case, 
at their risk as common carriers, and were bound, as such, 
to deliver the same to the person to whom it was addressed ; 
that delivery of said package, to Dr. Bonnell, President of 
the Macon Female College, was not a legal delivery, which 
would discharge the defendant, and that it was defendant’s 
duty to deliver it to Miss Everett, to whom it was addressed.” 
The verdict was for $500 00, and interest against the Com- 
pany. 

The attorney for defendant sued out a writ of error, as- 
signing that the Court erred, in refusing said requests, and 
giving said charge. . 


Nessits, for plaintiff in error. 


W. K. pEGRAFFENRIED, for defendant in error. 
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WaRNER, C. J. 


This was an action brought by the plaintiff against the 
defendant as a common carrier, to recover the value of‘, 
diamond breast-pin. The facts are fully set forth in the 
report of the case. The errors assigned to the ruling of the 
Court below, are in refusing to charge the jury as requested 
by defendant’s counsel, and in charging the jury as set forth 
in the record. The charge, as requested by the. defendant’s 
counsel, in our judgment, was properly refused by the Court 
below, for the reason that it would have practically excluded 
from the jury the consideration of the facts, thereby making 
the Court the exclusive judge of the facts proved, whereas 
it is the duty of the Court to instruct the jury as to the law 
applicable to the facts proved, leaving the jury to find what 
facts have been proved by the evidence in the case. The 
Court charged the jury, “that the defendant received ‘the 
package, under the facts of this case, at their risk, as common 
carriers, and were bound, as such, to deliver the same to the 
person to whom it was addressed; that delivery of said 
package to Dr. Bonnell, the President of the Macon Female 
College, was not a legal delivery which would discharge the 
defendant, and that it was defendant’s duty to delivery it to 
Miss Everett, to whom it was addressed.” This package, 
which was a small paper box, unsealed, tied with a cotton 
string, contained a valuable diamond breast-pin, of the value 
of five hundred dollars, and was delivered to the agent of 
defendant by a negro boy, ten or twelve years of age, at Fort 
Valley, to be transported to Macon. No information was 
given to the defendant’s agent of the contents of the box 
at the time of delivery, and no questions were asked by the 
agent as to its contents; the box was delivered unopened, 
and twenty-five cents freight was charged and received for the 
transportation of it to Macon. The question presented here 
is, whether the facts and circumstances attending the delivery 
of this box, containing this valuable diamond breast-pin, to 
the defendant, constitute a fraud in law, which will diseharge 
him from liability for the value thereof as a common carrier ? 
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«The carrier may require the nature and value of goods 
delivered to him to be made known, and any fraudulent acts, 
sayings, or concealment, by his customers, will relieve him 
from liability.” Rev. Code, sec. 2054. It is insisted that 
it was the duty of the agent of the defendant to have 

uired the contents of the box to have been made known 
to him at the time of delivery, and that, inasmuch as he did 
not make the inquiry, the defendant is liable for the full 
value of its contents, whatever the same may have been. It 
is true, the defendant, as a common carrier, may require the 
nature and value of the goods delivered to him to be made 
known, but if the conduct of the shipper was such, at the 
time of the delivery of the goods, as would be calculated to 
induce the defendant to believe that the goods delivered were 
of but little value, or such as would be calculated to conceal 
from him the true value thereof, and thereby throws him off 
his guard, as to the necessity of making any inquiry as to 
the nature and value of the goods delivered, in order to 
deprive the carrier of his lawful freight, such conduct, on 
the part of the shipper, would be a legal fraud upon the 
carrier. The point is not whether the defendant might. have 
inquired as to the nature and value of the goods, but the 
point in the case is, whether the acts and conduct of the 
shipper in regard to this box and contents, were not calculated 
and intended to conceal from the defendant the nature and 
value of the contents of the box, so as to prevent any inquiry 
being made, and thus deprive the defendant of his lawful 
freight for the transportation of this valuable diamond 
breast-pin. There were no questions asked as to the nature 
and value of the goods, and there were no fraudulent 
“sayings” on the part of the shipper; but can it be said 
there were no fraudulent acts or concealment on the part of 
the shipper of this box and contents, which, in law, would 
discharge the defendant as a common carrier? The general 
principles of the law applicable to this case, are stated by 
Chancellor Kent with clearness and precision: “The common 
carrier is answerable for the loss of a box or parcel of goods, 
though he be ignorant of the contents, or though those 
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contents be ever so valuable, unless he made a special accept- 
ance. But the rule is subject to a reasonable qualification ; 
and if the owner be guilty of any fraud or imposition jp 
respect to the carrier, as by concealing the value or nature of 
the article, or deludes him by his own carelessness, in treating 
the parcel as a thing of no value, he cannot hold him liable 
for the loss of the goods. Such an imposition destroys all 
just claim to indemnity ; for it goes to deprive the carrier of 
the compensation which he is entitled to, ‘in proportion to the 
value of the article entrusted to his care, and the consequent 
risk he incurs; and it tends to lessen the vigilance that the 
carrier would otherwise bestow.” 2 Kent’s Com., 603. In 
Batson vs. Donovan, (6 Eng. Com. Law Rep., 333.) Best, J., 
said, “ Any artifice to give the box containing the things of 
value a mean appearance, and thereby to induce the carrier 
to think it of no value, and so prevent him from making 
inquiries, would, I think, be pregnant proof offraud.” Angell 
on Carriers, 266, 269, sections 258, 261. Gibbons vs, Payn- 
ton, 4 Burrow’s Rep., 2298. The question of unfair or 
improper conduct of the plaintiff, in such cases, should be 
left to the determination of the jury. 2 Greenleaf’s Ey. 181, 
section 220. In view of the facts of this case, as presented 
by the record, we think the Court below erred in not charging 
the jury that, although the defendant, as a common carrier, 
may require the nature and value of the goods or articles 
delivered to him to be made known, yet if the jury should 
believe, from the evidence, that the conduct of the shipper 
of this box, containing a valuable diamond breast-pin, at the 
time of its delivery to the defendant, was such as was calcu- 
lated to conceal from him the character and value of the 
contents of the box, so as to induce him to regard the con- 
tents thereof as of trifling value, whereby he was lead not 
to make any inquiry as to the value of the contents of the 
box, or that he intentionally concealed from the defendant 
the true. value of the contents of the box, for the purpose of 
depriving him of his lawful freight therefor, such concealment 
by the shipper is, in law, a fraud upon the defendant, and 
will release him from liability. As it regards the delivery 
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of the box to Dr. Bonnell, the President of the Macon Female 

College, that was a question for the jury to determine, under 

the charge of the Court as to the law regulating the duty of 
the defendant as to the delivery of the goods entrusted to 

him as a common carrier. The general rule is, that the 

responsibility of the carrier ceases with the delivery of the: 
goods at destination, according to the directions of the shipper, 

or according to the custom of the trade. Rev. Code, sec. 2044. 

A delivery of goods to a duly authorized agent of the owner 

or consignee, is a sufficient delivery. Angell on Carriers, 

329, sec. 323. The person to whom the box was addressed, 

the record shows, was a student in the College, under the 
charge of Dr. Bonnell, and, as we infer from the record, was 

a minor. Was it one of the rules of the College, that all 

articles and communications addressed to the students therein 
should be first delivered to the President thereof? What 
was the custom of the President of this College, in receiving 
parcels addressed to the students under his charge from the 
defendant? If it was the custom of Dr. Bonnell, the Presi- 
dent of the College, to receive from the defendant parcels 
directed to the students therein, under his charge, and receipt 
therefor, or if it was in accordance with the rules of the 
College that he should do so, then he might properly be 
considered as the authorized agent of the students under his 
charge for that purpose, and the jury might presume a good 
delivery of the parcel to the student of the College to whom 
it was addressed, when delivered to the President thereof. 

Let the judgment of the Court below be reversed. 
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Epwarp Parsons, plaintiff in error, vs. Earty W, 
THRASHER, defendant in error. 


This Court will not interfere with the grant of a new trial, when the 
design of granting it, was that the parties might be heard to better ad- 
vantage, and the principles involved, be more carefully considered, 


Equity. New trial granted. By N. G. Foster, military 
appointee. Morgan Superior Court. March Term, 1868, 


On the 28th of December, 1858, Parsons borrowed, from 
Thrasher, $2,500 00 at 124 cents interest per annum, and to 
secure its payment, gave Thrasher a mortgage on fifty acres 
of land, near Atlanta, Georgia. During 1860, Thrasher 
foreclosed the mortgage for said principal and usurious in- 
terest, and, under his mortgage fi. fa., had the sheriff to sell 
forty acres of said land, on the first Monday in November, 
1860. It brought $600 00 or $700 00. Parsons, being a 
non-resident, knew nothing of the sale. ~On the first Tuesday 
in October, 1861, the balance of said land was sold by the 
sheriff, by virtue of a mortgage fi. fa., founded on a judg- 
ment obtained in April, 1861, for $1,376 00. Thrasher 
bought both places at said sales, but neither paid said amounts 
to the sheriff nor credited them on said fi. fa. 

Up to the 3rd of February, 1862, Parsons had paid 
Thrasher, in cash, say $1,500 00. Deducting this, and cost 
of foreclosure, from the original loan, and allowing no credit 
for said bids, Parsons would owe Thrasher: but $1,582 00. 
On that day, Parsons applied to Thrasher to have said lands 
reconveyed to him. Thrasher refused to reconvey it, except 
upon the terms of counting said usury and original loan, and 
taking from it, said cash payments, less the costs of fore- 
closure. This left a balance of $3,002 50 due Thrasher. 
Parsons agreed to it, and gave to Thrasher his two promisory 
notes, to be due on the 25th of December, 1862 and 1863, 
respectively, for $1,687 50, and for $1,898 40, respectively, 
so as to include 12} cents per annum, on said $3,003 50, till 
the maturity of said notes. Thrasher gave Parsons his bond 
for a quit claim title to said land, “upon the payment of 
said notes.” In Georgia, at that time, Confederate money 
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was the only currency, and it was understood, and agreed 
that these notes were to be paid in that currency. When the 
first one was due, Parsons did not pay it in such currency. 
The last one is due, and unpaid, but Parsons has offered, and 
still offers to pay Thrasher what he ought to have. All 
these transactions were but one, having for its object, the re- 
payment of the original loan, and the promised usury. This 
last note has been sued upon in the United States’ District 
Court, for the Northern District of Georgia, in favor of 
McIntyre & Brother, bearers. 

With these averments, Parsons prayed for discovery from 
Thrasher, aud that if Thrasher still held the unpaid note, it 
should be stripped of its usury, and declared paid, or if 
Thrasher had sold the note, that then, Parsons should have 
from Thrasher, a reconveyance of said lands. 

To this bill, Thrasher filed a general demurrer, and an- 
swer at the same time. The demurrer was never passed 
upon. By his answer, Thrasher admitted the loan, at the 
said usurious rate, but stated as follows: He took Parson’s 
note for $2,675 00, at twelve months, thus including legal 
interest only, and took a mortgage on only twelve and a 
quarter acres of the land described in the bill. For the 
usury, he took a separate obligation. On this mortgage, he 
obtained a rule absolute, on the 5th of April, 1861, for the 
principal, and $237 75 interest, and at a sheriff’s sale, under 
his mortgage fi. fa., on the first Tuesday on October, 1861, 
he bought said twelve and a quarter acres at $1,376 00, and 
had that amount credited on his said mortgage fi. fa. Be- 
fore that sale, he had bought a mortgage fi. fa. in favor of 
McMasters Roark & McMasters, executors, vs. said Par- 
sons, founded upon a judgment dated 16th June, 1856, for 
$726 75, principal, and $131 46, interest, and at a sheriff’s 
sale, in November, 1860, under this fi. fa., Thrasher bid off 
said forty acres of land, joining the other lot, at $1,020 00, 
and had that amount creditited on that fi. fa. Thrasher took 
possession of the lands, and afterwards sold part of it to one 
Richard Parsons. _ Parsons did pay him say $1,500 00 cash, 
up to the 8rd of February, 1862. On that day Parsons of- 
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fered to buy back the lands which Thrasher still owned, ang 
Thrasher agreed to sell them to him for cash, at $4,502 50, 
less the said $1,500 65 cash paid. Parsons had not the 
cash balance, and thereupon, it was agreed that, if Parsons 
would release all claim for usury, and, in writing, promise 
never to claim or plead it, Thrasher would let him haye 
the lands, on a credit, for $3,585 90, give him his bond for 
quit claim titles, cancel the old fi. fas. and notes, and take 
the two new notes described in the bill. This trade was 
consummated. But there was nothing said, at the time, 
about receiving payment in Confederate money, and Thrasher 
took such currency, afterwards, in payment of the first note 
due, because then he could use the same. And this resale 
was no part of the original transaction, but an independant 
sale by Thrasher, as absolute owner, to Parsons, as pur- 
chaser. 

Thrasher denied that Parsons was a non-resident, and the 
alleged offer to pay him. Needing money, he, in good faith, 
traded off this unpaid note to McIntyre & Brother, through 
his attorney. Said attorney represented to them that the note 
was secured, by the fact that the title to said Jand, was in 
Thrasher, and verbally guaranteed the payment of it, and 
they took the note, and gave him their promise to pay 
Thrasher the amount called for by the note, in the fall of 
1867. He averred that Parsons had no family, nor any 
other property, and he feared that, if he were compelled to 
convey the lands to Parsons, he would sell the same, not pay 
said note, and leave him liable on said verbal guaranty. The 
parties went to trial upon the bill and answer only. The 
jury were charged that the facts set forth in the answer did 
not show Thrasher liable for said transferred note, as guar- 
antor, in any event, and that if he had transferred the note, 
and was not liable as guarantor, he had no further interest 


in the land, and they should find that Thrasher should con- 
vey the land to Parsons. The jury found, accordingly, that 


Thrasher should make the conveyance. 
Thrasher’s solicitors had requested that the jury should be 
vharged that such verbal guaranty did bind him, and that 
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Parson’s could not have the land conveyed to him before he 
had paid said note. 

A new trial was moved for upon the grounds that the 
charge as given was erroneous ; that the failure to give the 
charge requested was error, and that the verdict was contrary 
to the evidence, ete. A new trial was ordered and this is 


assigned as error. 
Hoare & SPRAYBERRY, for plaintiffs in error. 


BaueH & THRASHER, for defendants in error. 


Harris, J. 


The bill filed in this case by Parsons, was for specific per- 
formance—to compel Thrasher to make titles to lands pur- 
chased by complainant from him. It alleged that the notes 
given for the purchase money were infected with usury ; and 
that if the transaction was freed from it, it would be found 
that the principal and legal interest of the purchase money 
had been paid by Parsons. If this allegation shall be sus- 
tained by proof we do not see why Thrasher should not be 
compelled to comply with his contract. The answer of 
Thrasher, however, sets up that a note of Parson’s remains 
unpaid ; that the note had been before it was due, negotiated 
by him to McIntyre & Brother, with his guaranty of it, and 
that the land sold to Parsons was liable to its payment. 

The case was tried, and the Judge not being satisfied with 
some of his rulings in the progress of the case, granted a new 
trial, 

Without the expression of any opinion whatever, as to the 
right of complainant to a specific performance, until the note 
guaranteed by Thrasher shall have been taken up by com- 
plainant, we simply declare our unwillingness to interfere 
with the grant of a new trial, as its design was that both 
parties might be heard to better advantage and the principles 
involved be more carefully considered. 

Judgment affirmed. 
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ALTERATION OF JUDGMENT. 
See Arrest of Judgment, 4. 
ALLOWANCE. See Year’s Support. 


See Assignment, 1. 
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AMENDMENT. 


1. A substantial compliance with the requirements of 2. 
the attachment laws, is sufficient ; and the bond given 
by the plaintiff is amendable by the consent of the 
sureties thereto. Jrvin, Administrator, vs. Howard.. 18 

2. Declarations in attachment are amendable, as in 
other cases at common law. Jb. 

3. After a brief of the evidence had been filed under the 
supervision of the Judge, and some months had elapsed, 
a motion to amend the brief as to one witness’ evi- 
dence, (founded upon an averment that it was incor- 
rectly stated, which averment was supported by an 
affidavit of said witness,) was properly overruled, 


Baker et al. vs. Wright et wiorr.......ssceeeeees cena 327 
ANSWER IN CHANCERY—EFFECT OF 
WAIVER. ; 
See Equity Practice, 18. d 
APPEALS. 


A new trial may be granted after trial before a petit 
jury. When one is tendered as security on the ap- 
peal bond who is not a property security under the 
law, the Clerk who takes the bond should refuse to 
accept him. And if the omission of the Clerk to re- 
ject such security misleads the appellant, and prevents 
him from giving proper security, when, in good faith, 
he intends appealing, and the appellant makes these 
things appear to the Court, even after the adjourn- 
ment of the Court, a new trial will be granted. The 
Eufaula Home Insurance Company vs. Plant & Cub- 
DOE i. cncisanseriencrenees ciseeainntsmmnnanpenntanselcneanh 672 


ARBITRATION. 


An agreement for arbitration being made in Tennessee, 
its validity and construction in the Courts of Georgia 
depend on the laws of Tennessee. By the laws of 
Tennessee an award in parol may be good. Green vs. 
East Tennessee and Gleorgia Railrodd.........sssseeeeeee 456 


ARREST OF JUDGMENT. 


1, Even if the award was erroneous, the fi. fa. issued 
therefrom could not be arrested by oath of illegality 
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in consequence of such error in the judgment. Green 
ie IAB « conceded sicesnndsdcdsséssdsgscctcsnddaceseveveeetbnds 
9, A motion to arrest a judgment was based on the 
rounds: Ist. Because it is not charged in the first 
cunt of the indictment that the person or persons 
assaulted was or were in the peace of the State, or 
that the defendants were of sound memory and discre- 
tion. 2d. Because the two counts contain charges of 
two crimes dissimilar in kind and character, and of 
a different nature. 3d. Because the assault and 
shooting are charged to have been committed on two 
ersons; and 4th. Because Jones is charged as principal 
and Scott as accessory before the faét, etc., in the same 
count: Held, that if said grounds had any substan- 
tial weight at all, they should have been taken before 
the case was submitted to the jury ; certainly, under 
our Code and practice, they cannot be considered on a 
motion in arrest of judgment. Jones et al. vs. The 
Bb inn. ccesesisdivdedeacsavelsdid casctiniiemssimidiantdl 
9 An indictment should be “in the name and behalf 
of the citizens of Georgia ;” if these words be omitted, 
on exception taken at the proper time, the indictment 
will be quashed ; such exception is not good in arrest 
of judgment. Horne et al. vs. The State.........s.se000 
4, The Legislature has no power to alter or modify 
any judgment of the Superior Courts of this State, or 
by law to arrest or suspend the enforcement of such 
judgments. Aycock et al. vs. Martin et. dl......-ssscee 


ASSENT. See Auditor, 1, 2. 
See Waiver, 1. 


ASSIGNMENT. 


1, S., by deed, conveyed to G. all his personal property 
in trust ; first, to pay all the creditors of S., and then 
to pay the surplus to the sisters of S.; G. took pos- 
session in the lifetime of S., and, after his death, was 
proceeding to execute said trusts, when the widow of 
S., having notified his administrator of her claim of 
her year’s support out of said property, said adminis- 
trator filed a bill, praying that G. be enjoined from 
disposing of the property, and that the same be de- 
livered to him as administrator: Held, that S., hav- 
ing, by said deed, parted absolutely with said prop- 
erty, his widow had no claim upon it, and the 
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injunction was properly refused. Summerford, Admin- 
Sater: Ea iccionnicnns, ccaieuranaale 
2. Prior to the passage of the Act of 24th February, 
1866, P., being insolvent, made, in Tennessee, an 
assignment to be executed in this State, by which he 
conveyed property to a trustee, for the benefit of a 
portion of his creditors, to the exclusion of other 
creditors in the equal participation thereof: Held, 
that the assignment was void, under section 1954 of 
the Code, which was then of force, and there is no 
way by which this Court can give it operation as to 
property in Georgia. Mason & Fant et al. vs. Stricker 
© Tin isi ceeb stein neentna 
3. M. hands B., as his attorney and agent, a note on G. 
for collection, with instructions to pay the proceeds, 
when collected, first, to certain named creditors, and 
then the surplus, if any, to his other creditors generally, 
These named creditors surrendered to B. their claims 
against M., and B. gave them his written obligation 
to pay them out of the proceeds of said note. These 
amounts and B’s fees and charges absorbed the 
amount of the note. Before this note was paid, but 
after this arrangement was made, the other creditors 
sued out attachments against M., and garnisheed G. 
and B. B. prayed injuction against the garnish- 
ments: Held, that by this arrangement, the note of 
G. passsed as the property of the named creditors 
with a remainder, if any, to the other creditors, and the 
injunction should be made perpetual. Walton et al. 
Oh. DO Beikictenceritene niin wcmniaint 


4, An existing corporation may make an assignment. 
An assignment, by a corporation, of all its property 
in trust for all its creditors, with directions to the as- 
signees to proceed, with reasonable and convenient 
dispatch, to convert the property into money; and, 
for that purpose, to sell all or a part of the same, in 
such manner and on such terms as they deem most for 
the interest of said trust, is not gbnoxious to the 13th 
and 27th of Elizabeth. Unless the intention to hinder 
or delay creditors clearly appears, an assignment, ap- 
parently fair, should not be held obnoxious to those 
statutes. McCallie & Jones vs. Walton & Walton...... 


5, A judgment obtained subsequent to the assignment, 
takes no priority in the distribution of theassets. Id. 
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ATTACHMENT. 


1. The traverse of the truth of the plaintiff’s affidavit 
for attachment must be made at the return term of 
the attachment. Irvin, administrator, vs. Howard. 


9, An affidavit for attachment, stating that “the de- | 


fendant is actually removing, or about to remove, out 
of said county,” is valid. 16. 

3 If two grounds for an attachment be included in one 
affidavit, would that vitiate the affidavit? Quere? 


4, A substantial compliance with the requirements of 
the attachment laws is sufficient ; and the bond given 
by the plaintiff is amendable by the consent of the 
sureties thereto. Tb. 

5, Declarations in attachment are amendable, as in 
other cases at common law. Jb. 

6, An affidavit for attachment need not describe the evi- 
dence of debt ; it may state “the amount of the debt 


claimed to be due,” and the proceedings should de- 


scribe the cause of action. 0. 

7, A plaintiff in attachment may make it returnable to 
the term of the Court in which he elects to sue next 
after the issuing thereof, provided such Court shall 
not sit within twenty days after the issuing of the at- 
tachment. He may make it returnable to the next 
term of the Superior Court, notwithstanding a term of 
the County Court may intervene. Jb. 

8, A bond with sureties given by a defendant in attach- 
meut for the purpose of having the property levied on 
delivered to him by the levying officer, conditioned 
that the “ defendant shall appear at said term of said 
Court, and shall abide by and perform the judgment 
of said Court in the premises, and pay the said plain- 
tiff the amount of the judgment and costs that he may 
recover insaid case,” is valid, and authorizes the plain- 
tiff to enter up judgment against the defendant and 
sureties for the amount of the judgment that he may 
recover in said case. Ib. 

9. Where a defendant in attachment replevies the prop- 
erty attached, by giving bond and security, his sure- 
ties are liable as “ securities upon appeals,”’ notwith- 
standing the loss or destruction of the property levied 
on. Lb. 

10. Where three attachments were levied, and one bond 
given to replevy all the property levied on, judgment 
may be entered against the defendant and sureties on 
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said bond for the amount of the judgment in each case, 
Ib. 

11. Where a declaration had been filed in the Clerk’s 
office claiming damages for the seduction of plaintiff’s 
daughter, but had not been served on defendant, the 
filing of the declaration was such a commencement of 
the suit under the Code, as to authorize an attachment 
to issue pendente lite. Graves vs. Strozier......-.0sse0e. 32 

12. An attachment may be issued upon the affidavit of 
the plaintiff that he has instituted suit against the de- 
fendant, in which he claims a certain specific amount 
of damages in an action ex delicto, the same being a 
money demand within the provisions of the statute. J, 

13. In attachment cases it is not important whether the 
damages laid in the declaration are greater than the 
sum sworn to in the affidavit, as there can be no re- } 
covery in civil contracts beyond the actual proven 
damage. Moore vs. Harlan & Hollingsworth........... 623 

14. A Notary Public who is an attorney at law, cannot 
qualify a party to an affidavit for an attachment, and 
take the bond, and issue the attachment, in a case 
where he is employed. Wilkowski vs. Halle............ 678 


ATTORNEY AT LAW. 


1. An attorney is bound to exercise reasonable care, skill 
and diligence in attending to the business of his client 
and is liable in case he fails to doso. O’Barr vs. 
Biante te Tm avo nc nise hceansinevichisenssecscevenn 195 

2. Where judges and lawyers differ as to what the law is 
upon a given state of facts, it is not error in the Court 
in such a case, to refuse to charge “that if the statute 
is plain, then it is not an intricate legal question. 1b. 

3. The attorney of plaintiff in ejectment cannot be made 
to testify whether said plaintiff had not employed him 
to sue for his individual benefit, and had authorized 
his name as administrator used for his individual ben- 
efit. Doe ex dem. of Stephens vs. Roe cas. ejector......- 289 

4, When one of two mercantile partners is an attorney 
at law, and after the dissolution of the co-partnership, 
a part of the debts due to the firm are placed in the 
hands of one partner, and part thereof in the hands 
of the other partner, for collection, the notes and 
accounts so being placed in the hands of the partner 
who is an attorney at law, does not authorize him, as 
such partner, to charge commissions for such collec- 
tion against the other partner, in the absence of any 
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special agreement to that effect ; the legal presump- 

tion is, that he was to collect the debts as partner for 

the benefit of the concern. If, however, it had be- 

come necessary to institute suits for the collection of 

the debts, he might be allowed for his necessary pro- 

fessional services, the same commissions as would have 

been required to have been paid to some other attor- 

ney at law for the same services, in the absence of any 

evidence that his professional services as an attorney 

was to be rendered under the co-partnership contract. 

Vanduzer, administrator, vs. Mc Millan.......000 .esesesees 299 
5, A notary public, who is an attorney at law, cannot 
qualify a party to an affidavit for attachment, and 

take the bond and issue the attachment in a case whre 

he is employed. Wilkowski vs. Halle......ssscveceseeoers 678 


See Assignment 2. As to attorney’s liability for taking 
Confederate currency, see Confederate Money, ete. 


AUDITOR. 


1, Wherean auditor had been appointed by the Chancel- 
lor, in vacation, upon the ex parte application of the 
complainant, without the consent of the defendants, 
to investigate the accounts between the parties, and 
report the result at the next term of the Court: Held, 
on exception being taken to the report of such auditor, - 
and to his appointment, that the provisions of the 
Code, on this subject, superseded the Act of 1858, and 
that, by a fair construction of the 3070th, 3071st and 
4112th sections of the Code, a Court of Chancery in 
this State may refer complicated accounts to a Master 
in Chancery, at the discretion of the Court, with or 
without the consent of the parties; but neither such 
Court, nor the Chancellor, in vacation, can appoint an 
auditor to investigate complicated accounts between 
the parties, and make report thereon without the con- 
sent of both parties thereto. The three sections of the 
Code, being in pari materia, must be construed to- 
gether. Vanduzer, administrator, vs. McMillan........ 299 

2. While a Judge of the Superior Court may, either in 
term or vacation, upon application by either of the 
parties litigant, appoint an auditor, still the assent of 
the parties is necessary to a reference of the matters 
in dispute to such auditor, as also the appointment of 
the particular person as auditor. An auditor, so ap- 
pointed, upon reasonable notice to the parties when 
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and where he will sit to hear the evidence of the par- 
ties, and investigate their accounts, may proceed, and 
report the result of his scrutiny to the Court. Where 
the judge below appointed an auditor, when one party 
objected to the appointment and to the person ap- 
pointed, he erred. Dougherty, et al., vs. Jones, et al. 348 


AWARD. 


1. Where an award was made the judgment of the 
Court, at an adjourned term, after notice given to the 
defendant between the regular and the adjourned 
term, such notice was sufficient. Green vs. Shields.... 35 

2. Even if the award was erroneous, the fi. fa. issued 
therefrom could not be arrested by oath of illegality 
in consequence of such error in the judgment. Ib. 

3. An agreement for arbitration being made in Tennes- 
see, its validity and construction in the Courts of 
Georgia, depend on the laws of Tennessee. By the 
laws of Tennessee, an award in parol may be good. 
Green vs. East Tennessee and Georgia Railroad....... 456 


BAGGAGE. 


Baggage is such articles of necessity or personal conven- 
ience as are usually carried by passengers, for their 
personal use ; and what are such articles, must, in each 
case, be determined by the jury from the facts and 
circumstances which belong to it. Sasseen and Whit- 
I i I vad aces c ck sc dsinesatneeh scadcccegeyedcceuns 242 

me 2 eal liability for baggage, see Inkeepers, 

ies Thats 


BAILEE. See Commom Carrier. 
See Inkeeper. 


\ 
BANKS. 


The Company, in the absence of any fraud or collusion 
was not liable, as a guarantor of the vendor’s title to 
the stock, in case of failure thereof, by merely allow- 
ing the transfer of the stock to be made on the books 
of the Company, as provided by the charter, under the 
state of facts presented by the record in this case. 

Central Railroad and Banking Company vs. Ward, et al.. 517 


See Assignment, 4, 5. 
See Distribution of Assets, 1, 2. 
See Taz, 2. 
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BARON AND FEME. See Husband and Wife. 
BEQUEST. See Will. 


BILL OF EXCEPTIONS. 


Where the judge does not admit the truth of statements 
in the bill of exceptions, this Court cannot consider 
assignments of error made on those statements. Leap- 


trot vs. Robertson........++. ies irs iapqlnaiiniauieaniaaineal 586 
See also The Eufaula Home Insurance Company vs. 
Plant & Cubbedge......c..ccccseoves widin ebateibianmmaiagtadia . 674 


See also Amendments, 3. 


BONDS. See Attachments, 4, 8, 9, 10, 14. 
CASES CITED. 


(That is, former decisions of this Court cited herein.) 


(The left hand figures are the pages in this volume, the right hand figures 
those of the cited volume. ) 
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CAVEAT EMPTOR. 


Where B. purchased from M. certain overdue coupons 
which had originally been attached to certain bonds 
issued by the city of Montgomery, Alabama, without 
authority of Jaw, and were therefore wholly worthless ; 
and B. paid eighty cents on the dollar for them, being 
the value of good coupons at the time; and the sale 
was made without any commendation whatever of the 
coupons by the seller, both parties being bankers and 
brokers, dealing in bonds, coupons and other negotia- 
ble securities; on suit brought by B. to recover the 
money paid for the coupons, the Court charged the 
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jury that if they found that the coupons were void ab 
initio, the plaintiff had a right to recover; that the 
ignorance of the defendant of the fact that the coupons 
were void, did not affect the plaintiff’s right to re- 
cover, that the doctrine of caveat emptor in such cases 
as the one before the jury, upon a negotiable contract, 
only applies to defects which can be discovered by 
inspection: Held, that the charge was substantially 
correct, and that inasmuch as justice has been done, 
the verdict should stand, notwithstanding some slight 
inaccuracies in the charge. 

The defendant having received the money of the plain- 
tiff, without giving any valuable consideration there- 
for, is not, in equity and good conscience, entitled to 
keep it. McCay vs. Barber & Son......++ joPwomedondsitas 


CERTIORARI. See Possessory Warrant. 
CHANCERY. See Equity. 


CHARGE OF THE COURT. 


1. If a legal charge of the Court, pertinent to the issue, 
be asked in writing, it should be given to the jury. 
But if, from all the evidence in the cause, it appears 
that the verdict is right, and the jury should have 
found the same if the charge requested had been 
given, a new trial will not be granted on account of 
such refusal. The Georgia Railroad and Banking 
Company 08, Bett s..24s.4\ wisve cdisbodercsieecdiovesdbabece 

2. The accidental omission of the Court to charge as 
requested, is not a sufficient ground for a new trial. 
If counsel making the request was present, and had 
observed the omission, and called the Judge’s atten- 
tion to it, then, if the charge were pertinent, and one 
which should have been given, the failure or refusal 
would have been good ground of exception. Shew- 
make and Parsons et al. vs. Executors of Jones et al. 

3. Where Judges and lawyers differ as to what the 
law is upon a given state of facts, it is not error in 
the Court, in such a case, to refuse to charge “that 
if the statute is plain, then it is not an intricate legal 
question.” O’Barr vs. Alexander & Trammeil...... 

4, Although the charge of the Court may not be strictly 
correct, yet. if, from the whole case, it appears that 
justice has been done, a new trial should not be 


granted. Jb. 
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5. Where a bill is filed by infant cestui que trusts, by 
their next friend, for an amount of the trust property 
against the trustee and others, it is error for the 
Court to charge the jury that “the complainants 
ought not to recover, because such recovery would 
be no protection to any of the defendants, and that 
they would be liable to be again harassed with suits 
by other next friends, by the lawtul trustee, or by 
the minors after Mrs. King’s death. King vs. 
Nia Ob Ah csi cciid venicnicasncernanonsenneie conaiintabexmuhaibedl 205 

6. It was error in the Court, in view of the facts, to 

i charge the jury, “ Nor is there any ground, or reason, 
for a recovery against him, under the Jaw and evi- 
dence in this case.” The jury should be left free to 
decide upon the evidence submitted. Jd. 

7. It is also error for the Court, in its charge to the jury, 
to say to them “that he was surprised, that no de- 
murrer had been filed to the bill, or some motion made 
to dismiss it; but as no one had made any such mo- 
tion, he would go on, and charge them the law in the 
case,” such remarks being calculated to prejudice the 
plaintiff’s case in the minds of the jury. Jb. 

8. The Court was requested to charge the jury that if 5. 
authorized the use of his name, as administrator of 
the estate of P. S., they should find for whatever title 
was shown to he in said estate. He qualified it by | 
saying S. had no right to allow the use of his name 
as administrator and the title of the estate, except for 
the benefit of the estate, and if he was using his name 
as administrator, etc., for his individual benefit, he 
could not recover: Held, that he should have given 
the request without said qualification, even though 
the qualification may be law, as an independent prop- 
osition. Whether it is law, is not determined Doe, 
ex dem., of Stephens, vs. Roe, cas ejector. ....ceveceeeees 289 

9. The charge was substantially correct, and, inasmech 
as justice has been done, the verdict should stand, not- 
withstanding some slight inaccuracies in the charge. 
MaOag 00.. Barbar he Rie iorssnescesvesesisssereseveesti 423 

10. When the law and the facts of the case have been 
fairly submitted by the Court to the jury, though 
the evidence may be conflicting, if there is sufficient 
evidence to sustain the verdict, a new trial will not be 
granted.  Geabh 00, Bab iisi.crccisivcissescossseceseaseesas 459 

11. Where a promissory note was given in consideration 
of “Confederate notes” borrowed, and a purtion of 
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the evidence showed that the note was to be paid in 
the same currency, and evidence was introduced to 
show the value of Confederate money at the date of 
the note, and at its maturity, and at no other time, 
and the Court charged the jury “that they might as- 
certain the gold value of Confederate money at the 
time of the making of the contract, and upon, or at 
the time of maturity, and adopt either, according to 
their opinion of the equity of the case ;” Held: that 
the charge, under the evidence, was correct, and that 
if the Court had charged as to the value of Confeder- 
ate currency at any other time, he would have erred, 
as there was no testimony to justify any such charge. 
Loyd 08, Cheney....isisssesssevrersvesecseesesdeseedeses cteees 
See Criminal Law 4, as to remarks by Judge during 


trial. 


CHARITABLE USES. See Wills. 
CHARTER. See Corporation. 
CHILDREN. See Wills. 


COMMON CARRIERS. 


1, When goods are delivered to a common carrier for hire, 
to be transported by him from one place to another: 
Held, that under the law of this State, no excuse 
will avail him in case of the loss of the goods, un- 
less it was occasioned by the act of God, or the 
public enemies of the State, and that he cannot limit 
his legal liability by any notice given, either by 
publication or by entry on receipts given for the 
goods, or tickets sold, but he may make an express 
contract, independent of his receipt, and will then 
be governed thereby. Z'he Southern Express Com- 
piney 00, PUNO icisciiisces otinsdsthedinasinleleites 
When there is evidence of an express contract be- 
tween the common carrier and the shipper of the 
goods, outside of the receipt therefor, whereby the 
shipper was to send a man along with the goods 
shipped on an open car, with a tarpaulin to cover 
them, and buckets of water to protect the goods 
against fire, which the shipper failed to do, and the 
goods were destroyed by fire: Held, that although 
the common carrier was liable, under the law, for 
negligence, yet it was a question to be submitted to 
the jury, whether the goods were destroyed by the 
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negligence of the defendant, or in consequence of the 
failure of the plaintiff to perform his contract on hig 
part, under the evidence in the case. Jb. 

3. A common carrier may require the nature and value 
of the goods delivered to him to be made known; 
but if the shipper, at the time of delivery thereof, 
practice any fraudulent acts, sayings or concealments 
upon the carrier, as to the value of the parcel, or 
resort to any artifice, to give a box, containing a 
valuable diamond breast-pin, a mean appearance, and 
thereby to induce the carrier to think it of trifling ; 
value, and so prevent him from making inquiries ; or 
if the shipper, with the intention to deprive the car- 
rier of his lawful freight, conceals from him the na- 
ture and value of the article delivered, it is a legal 
fraud upon the carrier, and will relieve him from lia- 
bility. Southern Express Company vs. Everett...... 688 

4, The responsibility of the carrier ceased withthe deliv- 
ery of the goods at their destination, according to 
the direction of the person sending, or according to 
the custom of the trade. A delivery of the goods to 
the duly authorized agen tof the owner or assignee, 
is a good delivery. bid. 





CONCEALMENT. See Common Carrier, 3. 


CONFEDERATE MONEY. 


1. When the defendant, in 1863, tendered the plaintiff 
Confederate money in payment of a note made March, 
1861, which the plaintiff refused to receive, saying 
“that he could not use it, and that he had become 
paymaster to some heirs :” Held, that the plaintiff 
had the right to refuse Confederate money in pay- 
ment of his debt at the time it was offered, and that 
it was not a legal tender in payment thereof, under 
the evidence in the case. Phillips vs. Gaston........ 16 

2. Where a note was given for trust property, payable 
to the trustee, which note was placed in the hands 
of an attorney at law, for collection, by the trustee, 
suit instituted thereon, and judgment obtained for 
the amount thereof, which judgment was paid by the 
defendant in Confederate notes, (the common curren- 
cy of the country at that time,) to the attorney, and 
received by him in satisfaction of said judgment, 
without objection at the time, and the money so col- 
lected by the attorney was paid over by him to his 
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client, the trustee, and received by him without ob- 
jection, at the time: Held, that, on a bill filed by the 
cestui que trusts against the maker of the note, the 
attorney at law and the trustee, to account for the 
trust funds, the maker of the note, who had paid it, 
and the attorney, who had collected it in Confederate 
Treasury notes, in good faith, and paid the same over 
to the trustee, in like good faith, which was received 
by the latter without objection, the maker of the note 
will be protected in such payment to the attorney of the 
* trustee, and the attorney will be protected in the pay- 
ment thereof to his client, the trustee: Held, also, 
that a trustee, having possession of trust property, 
is bound to use ordinary diligence in the preserva- 
tion and protection of the same, and that, if he did 
not intend or desire to receive the Confederate money 
in payment of the note, he should have given his at- 
torney notice not to have received it from the maker 
thereof. King vs. King et dl....ccccccecescoessccscsen esses 


CONFISCATION. 


Where the complainants claimed title to fifty shares of 
Central Railroad stock, purchased from those who 
derived their title thereto under a judgment, and pro- 
ceedings there under, of the District Court of “the 
Confederate States of America, for the Southern Dis- 
trict of Georgia,” confiscating said Railroad stock, as 
the property of citizens of another of the United 
States, as being alien enemies: Held, that the pur- 
chasers of said Railroad stock, deriving their title as 
aforesaid, did not acquire a legal and valid title there- 
to, so as to defeat the title of the original owners of 
the stock, and that said Company could not be re- 
quired to transfer to such purchasers a certificate of 
ownership of the stock upon the books of the Com- 
pany. Harris, J., dissenting. Central Railroad and 
Banking Company vs. Ward et dl..s.crcrcsccsessececceees 


~ 


CONSENT. See Auditor, 1, 2. 
See Waiver. 


CONSTITUTIONAL LAW. 


1, The obligation of a contract is a legal, not a mere 


moral obligation ; it is the law which exists at the time 
the contract is made, which binds a party to perform 
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his undertaking. The obligation does not inhere in Q 
the contract itself proprio vigore, but in the law appli- 
cable to the contract. The act of the 13th December, 
1866, known as the Stay-law, held to be unconstitu- 
tional and void, on the ground that it impairs the 
_ obligation of contracts within the prohibition of the 
Constitution of the United States, and the Constitu- 
tion of the State of Georgia. Aycock etal. vs. Martin 
MRL oii ntie eR ieeleeting insti 124 

2. The 4th section of said act is an interference with 
the execution of the judicial process of the Courts, 
and is, therefore, violative of those clauses of the Con- 
stitution of Georgia, distributing the powers of the 
government among the three departments thereof, and 
prohibiting the exercise, by the Legislature, of any of 
the powers belonging to the Judiciary. And further, 
the Legislature has no power to alter any judgment | 
of the Superior Courts of this State, or by law to ar- 
rest or suspend the enforcement of such judgment. 
Harris, J. Ibid. 

3. A stay-law is constitutional. WALKER, J. Jbid. 

4, Under the decision of the Supreme Court of the 
United States, in Thompson, e¢ al. vs. Riggs & Kerk- 
hofer, (December term, 1866,) this Court is compelled 
to hold that the Act of Congress making certain Uni- 
ted States Treasury notes a ‘legal tender in payment 
of debts, is not unconstitutional, even as applied to a 
contract made in eighteen hundred and sixty. Jones 
Oi TNO aisvsat onsen gavanunietucrdctapecuiininestse hiiede 503 


CONSTRUCTION OF STATUTES. 
See pages 626, 640, 648, 681. 


CONTINUANCE. 


1. A letter written by a party to his attorney, stating, 
that he was sick and unable to travel, and asking the 
postponement of the trial of his case, is not a good 
showing for a continuance. O’ Barr vs. Alexander & 
Trammell.........00.000 Nigdiuendivnenbiislbiileytpenmnanion 195 

2. A motion to continue a cause upon the bare statement 
that a party is desirous to file a bill in equity to en- 
join the same, will not be allowed, especially when 
there has been a want of diligence, unless some good 
reason be assigned why the bill could not be filed be- 
fore the session of the Court. Richardson et. al. vs. 
Harvey, administrator......ccccccecccscececes ¢\eivincodibeens 224 
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3, Where a long and complicated account between mer- 
cantile partners had been referred, by the presiding 
Judge, to an auditor to report thereon, and his report 
being filed on the first day of the term of the Court at 
which the trial was had, and the defendant and his 
counsel having made an affidavit in writing, that they 
believed that said report was erroneous in its results, 
that they had objections to the same, and desired to 
except thereto, that they could not do justice to said 
cause without further time to examine the same, and 
that his counsel, on account of their engagements in 
the Court, had not had time to make the necessary 
examination of the report and to file exceptiens 
thereto, that the application for continuance was not 
made for delay, but to enable them to make a proper 
preparation for the trial of said cause: Held, that 
under the peculiar state of the facts which existed in 
this case, the ends of justice required, that a continu- 
ance of the cause should have been granted by the 


Court. Vanduzer, administrator, vs. Mc Villan........ 299 


4, Where a cause has, for many terms, been “ continued 
generally,” the Court should not peremptorily dismiss 
it, because a showing for continuance is insufficient, 
he should put it on terms, 7. e. to be tried at the next 
term, or dismissed. A case dismissed under such cir- 


cumstances should be reinstated. Wilkes vs. Phillips.. 588 


5, All applications for continuances are addressed to the 
sound legal discretion of the Court, and if not express- 
ly provided for, shall be granted or refused, as the 


ends of justice may require. Wilkowski vs. Halle..... 678 


CONTRACTS. 


Where it appeared on the face of a promissory note that 
it was given by defendants to the plaintiff, in consid- 
earation of the services of such plaintiff, as a substi- 
tute as a soldier in the Confederate army, to fight and 
bear arms against the Government of the United 
States: Held, that the consideration of the note was 
illegal and void. Harris, J., dissenting. Chancely 
Wi BI non ceric tard wensncictunsaetiiinaneean 53 

See Caveat Emptor. 

See Promissory Notes. 


CONTRIBUTION. 
See Lien of Judgments, 5 and 6. 
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CONVEYANCES. 


1. Nettles, in 1841, in Alabama, by deed of gift, con- 
veyed to his daughter, Mrs. Harrington, certain slaves, 
“to have said negroes and their increase, unto her and 
her children, free from the control of her husband, 
and from all liability to the payment of any of the 
debts of her said husband:” Held, that Mrs. Har- 
rington, at common law, took only a life estate in said 
slaves, remainder to her children. Moreland vs. Hun- 


As to Conveyance of Land, See Ejectment. 
lies ad «See Execution, 5. 


PARTNERSHIP. 
See Attorney at Law. 


CORPORATION. 


1, A corporation made by the General Assembly of this 
State, cannot terminate its existence by a voluntary 
surrender of its charter; the surrender must be accept- 
ed by the General Assembly. The Mechanics’ Bank 


2. Under our Code, a corporation may, by a voluntary 
surrender of its franchises, terminate its existence. 
(Walker, J.) Ib. 

.3 An existing corporation may make an assignment. 

An assignment, by a corporation, of all its property in 
trust for all its creditors, with directions to the assig- 
nees to proceed, with reasonable and convenient dis- 
patch, to convert the property into money; and, for 
that purpose, to sell all or a part of the same, in such 
manner and on such terms as they deem most for the 
interest of said trust, is not obnoxious to the 13th and 
27th of Elizabeth. Unless the intention to hinder or 
delay creditors clearly appears, an assignment, appa- 
rently fair, should not be held obnoxious to those 
statutes. DcCallie & Jones vs. Walton & Walton..... 611 

4, When by their charter, the Upson County Railroad 
Company, had the power and authority, to lease, rent 
or sell said railroad, its appurtenances, and franchises 
to any other incorporated railroad Company of this 
State, and the President of said Company issued a 
public notice, inviting proposals for the sale ef the 
road, in pursuance of the following resolution adopted 
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at a meeting of the stockholders, to-wit: ‘ Resolved, 
that the President and Directors are hereby author- 
‘zed and instructed, to take such measures as will en- 
able the Company to wind up the affairs of said road, 
to the best interest of the stockholders,” which public 
notice inviting proposals for the sale of the road is, in 
substance, as follows: “I therefore offer to receive 
proposals until the first day of September next, for 
the purchase of the entire road of the Company with 
its franchises, rights, and privileges, ete. I will also 
receive distinct proposals until the above named day, 
for the purchase of the iron alone, or any part thereof, to 
be delivered at Barnesville. I will also, in like man- 
ner, receive distinct proposals for the road-bed, and 
all the real estate of the Company, together with the 
franchise, and privileges of the Company :” Held, 
upon a bill being filed at the instance of a portion of 
the stockholders in said Company, to restrain the sale 
of said road in the manner proposed by the President 
of the Company, as being in violation of their charter, 
that the demurrer to said bill was properly overruled 
by the Court below: Held, also, that upon a motion 


to dissolve the injunction upon the coming in of the, 


defendants’ answer, admitting the fact of issuing the 
proposals for the sale of the road as stated in the 
record, which constitutes the main ground of the com- 
plainants’ equity, the injunction ought not to have 
been dissolved, and the Court below committed error 
in dissolving the injunction. Upson County Rail- 
road Company vs. Sharman et Al....ccccccceeceecescscesees 


COSTS. 


1, It is the duty of a Sheriff to execute, “ with due dil- 
igence,” the processes placed in his hands, and pay 
promptly, to the party entitled, money collected by 
him as Sheriff, and, on his failing to do so, he is lia- 
ble to fine and attachment for contempt. 

But while the Court will require strict fidelity on the 
part of its officers, it will enforce his rights for his 
costs and fees as against suitors. Therefore, where the 
Sheriff, at the instance of a plaintiff, levied on the 
property of a defendant, and incurred expenses in 
securing and taking. care of the property so levied on 
and the levy was subsequently dismissed by the or-; 
der of the plaintiff, the Sheriff will not be driven to 
an action to recover the costs so due him, but judg- 
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ment may be entered up against the plaintiff for the 
same, and execution issue therefor. The amount of 
such compensation due the Sheriff may be awarded 
by the Court. 

In this case, there being no contest as to the amount due 
the Sheriff, and he being entitled to a judgment for 
the amount against the plaintiff, and there being no 
apparent reason why one claim should not be pro 
tanto extinguished by the other, and the Court hay- 
ing, in this equitable proceeding, done what is right 
between the parties, this Court will not, on a mere 
technicality, reverse the judgment; more especially 
when it appears that, by having a judgment rendered 
for the costs, admitted to be due the Sheriff, he would 
have a valid claim for a set-off against the plaintiff’s 
demand. Robertson vs. Simith,.....ccccccecsccce see cesceees 604) 

2. When sundry judgments have been obtained against 
a defendant for the principal debt due, with interest 
and cost, and the Clerk of the Court issued separate 
executions for the costs due in each case “ for the use 
of the officers of Court,” against the defendant, (the 
original judgments existing in full force and effect,) 
and said executions for the costs were levied upon the 
lands of the defendant therein, who had previously 
sold the same to the complainants, who were in the 
possession of the same, having a growing crop there- 
on, which lands, so levied on, were sold at Sheriff’s 
sale, under said cost fi. fas., and purchased by the 
defendant, who is alleged to be insolvent: Held, that 
said fi. fas. for costs were erroneously issued by the 
Clerk of the Court, but being apparently regular up- 
on the face thereof, the Sheriff was not a trespasser 
in levying the same, and that a court of equity has 
jurisdiction according to the allegations in complain- 
ants’ bill, to restrain, by injunction, the insolvent pur- 
chaser of said land and growing crop thereon, from 
turning the complainants out of possession, under the 
sale made by the Sheriff under said cost executions. 
NE Oh, BA. BE os peccesgocsdqeeeneesevincenness csensauen 636 


CRIMINAL LAW. 


1. A motion to arrest the judgment was based upon the 
grounds: Ist. Because it is not charged in the first 
count of the indictment that the person or persons 
assaulted was or were in the peace of the State, or 
that the defendants were of sound memory and dis- 
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cretion. 2d. Because the two counts contain charges 
of two crimes dissimilar in kind and character, and 
of a different nature. 3d. Because the assault and 
shooting are charged to have been committed on two 
persons; and 4th. Because Jones is charged as prin- 
cipal, and Scott as accessory, before the fact, ete., in 
the same count: Held, that if said grounds had any 
substantial weight at all, they should have been taken 
before the case was submitted to the jury; certainly, 
under our Code and practice, they cannot be consid- 
ered ona motion in arrest of judgment. Jones e¢ al. 
ae Oe MOON... 5.4 vic nandsadeeeus sends voce viabouemmennien 51 

9, An indictment should be “in the name and behalf 
of the citizens of Georgia ;” if these words be omitted, 
on exception taken at the proper time, the indictment 
will be quashed. Such exception is not good in ar- 
rest of judgment. Horne et al. vs. The State........+. 80 

3. In all cases, where persons are jointly indicted for 
an offence which does not require the joint act of two 
or more persons to commit it, the defendants, upon 
application, have a right to sever upon the trial; oth- 
erwise, as to those offences which require the joint act 
of two or more to commit them, bid. 

4. During a trial for murder, the prosecution asked a 
witness a question “to ascertain the condition of the 
mind of the deceased towards the prisoners, after the 
mortal wounds were inflicted, whether kind or malevo- 
lent;” the Court, on objection, refused to permit the wit- 
ness to answer the question, remarking that “ Horne, 
(the deceased,) had a right to be mad; he thought any 
body shot had a right to be mad:” Held, that this 
remark was error. Ibid. 

5, It is incumbent on the State, in criminal cases, to 
prove every accusation it makes. The testimony must 
convince the understanding beyond a reasonable doubt. 
Clark vs. The State of Georgid.....c.cccccoccccececsceeses 191 


DAMAGES. See Measure of Damages. 
DELIVERY. See Innkeeper, 5. 


“ Common Carrier, 4. 


DEMURRER. See Equity Practice, 2. 
DESTRUCTION OF PROPERTY. See Attachment, 9. 


DISMISSAL OF ACTION. See Practice, 17. 
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DISCRETION. See Continuance, 5. 
See Equity, 1. 
See Equity Practice, 4, 8, 15, 
/ See New Trial, 6, 11, 21, 
See Practice, 10, 16. 


DISPERSION. See Jury, 2, 3, 5. 
DISTRESS WARRANT. 


1, The counter-affidavit to a distress warrant having 
been filed, the plaintiff must prove his claim. The dis- 
tress warrant is not prima ficie evidence. Reid vs, 
, TI cont iven serenade 63 


DISTRIBUTION OF ASSETS. 


1. A judgment obtained subsequent to the assignment, 
takes no priority in the distribution of the assets. 
McCallie & Jones vs. Walton et all.....ccccccccccccecsece 611 

2. Section 1495 of the Revised Code, which prescribes 
the order of paying off the debts of an insolvent 
bank, and par. 3, of sec. 1493, which gives the bill- 
holders a priority over other creditors, in the payment 
of debts, apply only where there has been a forfeiture 
of the charter, and a Receiver appointed by the Court; 
they do not apply in the case of an assignment by 
the bank of its assets to pay its debts according to the 
requirements of the law. Dobbins vs. Walton et al. 614 


DISTRIBUTION OF ESTATES. 


The assets of an intestate are to be applied according to 
the law for the administration of estates and the rights 
of claimants to such assets are very different from 
what they were during the life of the intestate. 
Simmons, Administrator, vs. Latimer et dl..........00 490 


DOUBTS. See Criminal Law, 5. 
DOWER. 


1. Where a feme sole, of full age, and competent to con- 
tract, agreed with her intended husband, in writing, 
for the control of her property, for her sole and sep- 
arate use during the coverture; and further, that 
should she survive him, his estate should be chargea- 
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ble with furnishing her a house and lot, worth $3,000- 
00, for and during her life or widowhood, and (she re- 
Jeased all other claim upon his property, and all right 
to dower in any of the lands of which he might die 
seized and possessed, and afterwards married him, and 
he died, she is not dowable out of his lands. Cul- 
berson vs. Culberson, Harecutor.......ccccsecscscceseccecces 
9, A widow is entitled to dower in all the lands of which 
her husband died seized and possessed, notwithstand- 
ing any judgment against her husband, existing at the 
time of the marriage with the applicant for dower. 
Under our statutes, the right of dower postpones the 
liens of judgments. Simmons, Administrator, vs. Lat- 
Sk UE ON... uncdnvadendanseinnddbassmiacaen meinem meee 
3, The assets of an intestate are to be applied according 
to the laws for the administration of estates; and the 
rights of claimants to such assets are very different 
from what they were during the life of the intestate. 
A man’s wife has no right to dower in his lands, and 
if the real estate of the husband be sold under execu- 
tion during his life time, her rights do not attach; 


but if the judgment creditor delay until the death of 


the husband, then the widow’s right to dower vests, 
and postpones the liens of judgments until she can 
enjoy her dower estate. Ib. 


EJECTMENT. 


1. When D., having the legal title to a lot of land, con- 
veyed it to N., when B. was in adverse possession 
thereof: Held, that although the deed from D. to N. 
was void, still the legal title to the land was in D., 

_and he might maintain an action of ejectment, upon 
that legal title, to recover the possession of the land. 
Doe, ex dem., Dearmond vs. Brooking.......s.sssscseeee 


2. The attorney of plaintiff in ejectment, cannot be 


made to testify whether said plaintiff had not em- 


ployed him to sue for his individual benefit, and had 
authorized his name, as administrator, used for his 
individual benefit. Doe, ex dem. of Stephens, vs. Roe, 
C8. GJECLOP ..ceprccersoresorerscccoscesccsesecessececsovengvedons 


3. If a grant for land issued from the State to one who 


was not the fortunate drawer in said lottery, that fact 
cannot be shown collaterally on the trial of an action 
of ejectment, but the original grant should be cor- 
rected by a proceeding instituted for that purpose, in 
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accordance with the laws of the State. Doe, ex dem., 


Plhrecie te DR io 000 is cries sdocertgssssesseevseebe 560 


ENDORSER. See Principal and Surety. 
See Novation. 


EQUITY. 


. When the facts of the case do not give the complain- 


ant a legal or equitable right to dispossess the defend- 
ant, and to have the premises, etc., put into the hands 
of a receiver, and the Judge grants an injunction, ap- 
points a receiver, and he takes possession of the prem- 
ises, etc., this Court will direct the Judge below to 
rescind his order appointing the receiver, and to order 
the premises, etc., restored to the defendant. Wil- 
ne a IN a ss csi ccciatn ta pth caarkveceasscnne sevenias 


. Should the Judge below retain the injunction, he 


must so mould it as to limit it to restraining the de- 
fendant from removing the cotton in question to any 
other places besides those mentioned in the contract 
on that subject, and from removing it to them for any 
other purpose than to comply with his contract. Jd. 


. After a verdict at law in ejectment, a bill in equity 


for a new trial, so as to enable a witness who was ex- 
amined on the trial below to correct a mistake in his 
testimony, as to the commencement of the occupancy 
of the defendant in said ejectment suit (who relied on 
a statutory title) should meet with but little favor. 
This case, in principle, is within the decision in Mitch- 
ell vs. Printup, 25 Georgia Reports, 182. Jones vs. 
IE siccceceaustinceonnsnvianenaxqueamiias catuse- oxeescanions 


. Elijah Walker became accommodation endorser for 


Walker, O’Keefe & Co. The firm was dissolved, and 
each partner gave to the other, bond and security to 
protect him against the firm debts. Elijah Walker 
was sued on his said endorsement. Judgment was 
obtained against him, and he paid it. He afterwards 
died. All this occurred in Tennessee. Walker’s ad- 
ministrator, appointed in Tennessee, filed a bill pray- 
ing that the securities on said indemnifying bonds 
should account to him as such administrator, and 
repay the estate the amount paid out by Walker on 
said judgment: Held, that a demurrer to the bill 
was properly overruled. Ingles & Walker vs. Walker, 
IR icici Min tin tren itaeanenrts essence 


. M. hands B., as his attorney and agent, a note on G., 


37 


48 


256 








560 


3 


- 











ir) 


5 


8. 





INDEX. 


for collection, with instructions to pay the proceeds, 
when collected, first to certain named creditors, and 
the surplus, if any, to his other creditors generally. 
These named creditors surrendered to B. their claims 
against M., and B. gave them his written obligation 
to pay them out of the proceeds of said note. These 
amounts and B’s fees absorbed the amount of the 
note. Before this note was paid, but after this ar- 
rangement was made, the creditors sued out attach- 
ments against M., and garnisheed G and B. B. 
prayed injunction against these garnishments: Held, 
that by thi sarrangement the note of G. passed as the 
property of the named creditors, with a remainder, if 
any, to the other creditors, and the injunction should 
be made perpetual. Walton et al. vs. Bethune et al... 


. When cestui que trusts averred that the trustee had, 


with the trust fund, bought lands, took title therefor 
in his own name, and mortgaged them to P. for loaned 
money, who was about to sell them under his mort- 
gage fi. fa., and obtained injunction against such sale, 
and P., in his answer, denied all notice or knowledge 
of any trust, and swore that the transaction by him 
was bona fide, and upon a valuable consideration : 
Held, that though the bill should not have been dis- 
missed on motion, still, the injunction should have 
been dissolved. Thrasher et al. vs. Partee and wife.... 
The defendant having received the money of the 
plaintiff, without giving any valuable consideration 
therefor, is not, in equity and good conscience, entitled 
to keep it. McCay vs. Barber & Son.....ccccceseeeeeens 
When the difficulties encountered by executors in 
carrying out a will have been caused by their inten- 
tional and wilful disobedience to the provisions of the 
will, and of the law, a Court of Equity will not enter- 
tain a bill to marshal the assets, and should not enjoin 


ereditors of the estate from suing, in order to direct 


£<o& 


the executors in the administration of the estate and 
save them from loss, ete. Campbell et al. vs. Campbell 


. A testator, by his will, appointed J. M. H. as his 


executor, and devised to him certain real estate for- 
ever, provided he would support certain female mem- 
bers of testator’s family and, subsequently, the exec- 
utor was removed, and an administrator, with the will 
annexed, appointed in his stead. Upon a bill filed 
by the cestui que trust, alleging that the administrator 
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failed to support them according to the terms of the 
will, and alleging, also, that the administrator, and 
his sureties on his administration bond were insolvent, 
the Court appointed a Receiver to take charge of the 
estate: Held, that the Court erred.  Harrup, ad- 
ministrator, 08. Wimslett.....cccoccccccssescscessevescesccnens 655 


EQUITY—JURISDICTION. 


1. When a bill is filed on the Equity side of the Court, 
for a partition of lands, and the facts alleged show 
that a Court of Equity can afford more adequate relief 
in the case made by the bill than a Court of Law, the 
jurisdiction will be retained, (that Court having first 
acquired jurisdiction,) and a demurrer thereto will be 
overruled. Greer, Administrator, et al, vs. Henderson. 1 

2. Wm. Wallace died in the State of Tennessee, the 
place of his domicil, leaving a will appointing an ex- 
ecutor, who was duly qualified, as such, in the Pro- 
bate Court of that State, and such executor filed an 
exemplified copy of his appointment in Court, as re- 
quired by the Code, exhibited his bill against the de- 
fendant, who had been appointed administrator on the 
estate of the deceased, by the Court of Ordinary of 
this State, and, as such, had collected and received a j 
portion of the personal estate of the deceased, alleging 
that said defendant represented to the Court of Ordi- 
nary, at the time of his appointment, that the dece- 
dent had died intestate, when he knew that he died, 
leaving a will: Held, that a Court of Chancery, in 
this State, has jurisdiction to maintain a suit in behalf 
of such foreign executor, to set aside the letters of ad- 
ministration so granted, upon the ground of fraud in 
obtaining the same, and to require the defendant to 

account with, and pay over to such foreign executor, 
the value of the personal assets belonging to the 
estate of the decedent, in order that the same might 
be duly administered, according to the directions of 
the will, and the law regulating the same at the place 
of the testator’s domicil at the time of his death. 
Wallace, Administrator, vs. Wallace, Executor.......... 265 

3. The discovery can be had at law, and is, therefore, 
no ground for Equity jurisdiction over this case. Har- 

Fis, Gs Blerdendt 00. Blewett. i0..scciscessceccsectes'sesess 364 

4, The jurisdiction of Equity, in Georgia, is not mate- 
rially altered by the Code. The Court has general 
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Equity powers, such as those practiced in England. 
Walker, J. 6. 

5. The jurisdiction of a Court of Equity, in this State, 
embraces the same matters of jurisdiction and modes 
of remedy, as was allowed and practiced in England, 
which have not been destroyed or taken away by the 
provisions of the Code. Warner, C.J. Ib. 

6. The case of an equitable set-off, against a non-resi- 
dent, which cannot be pleaded at law, gives jurisdic- 
tion to Equity, and the bill should be retained. War- 
ner, C.J. IO. 

7. When sundry judgments have been obtained against 
a defendant for the principal debt due, with interest 
and cost, and the clerk of the Court issued separate 
executions for the costs due in each case, “ for the use 
of the officers of Court,” against the defendant, (the 
original judgments existing in full force and effect,) 
and said executions, for the costs, were levied upon 
the lands of the defendant therein, who had previ- 
ously sold the same to the complainants, who were in 
the possession of the same, having a growing crop 
thereon, which lands, so levied on, were sold at Sher- 
iff’s sale, under said cost fi. fas., and purchased by the 
defendant, who is alleged to be insolvent: Held, that 
said fi. fas., for costs, were erroneously issued by the 
Clerk of the Court, but being apparently regular upon 
the face thereof, the Sheriff was not a trespasser in 
levying the same, and that a Court of Equity has ju- 
risdiction, according to the allegations in complain- 
ants’ bill, to restrain, by injunction, the insolvent pur- 
chaser of said Jand and growing crop thereon, from 
turning the complainants out of possession under the 
sale made by the Sheriff under said costs executions. 
Ball ve. TEsjon 0 ah....00: swecssvecielecitiaiesscenesecolveds 


EQUITY PRACTICE. 


. Where a bill is filed against four defendants, and 
there is no demurrer thereto, at the proper time for 
misjoinder of parties, and upon the trial of the cause, 
some of the defendants introduce evidence and others 
do not, the complainants’ solicitor is entitled to con- 
clude the argument before the jury. King vs. King 
CC Ub vvcsecscsevdebocacsectedsdseceddetevebouvbanekssbunbeberantes 


2. A demurrer to a bill in equity cannot be heard and 


determined in vacation, except by virtue of an order 
passed in term time. Solomon vs. Peters....... seibaavd 
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3. Where an auditor had been appointed by the Chan- 
cellor, in vacation, upon the ex parte application of the 
complainant, without the consent of the defendants, to 
investigate the accounts between the parties, and report 
the result thereof to the next term of the Court: Held, 
on exception being taken to the report of such audi- 
tor, and to his appointment, that the provisions of 
the Code upon this subject superceded the act of 1858, 
and that, by a fair construction of the 3070th, 3071st 
and 4112th sections of the Code, a Court of Chance- 
ry in this State may refer complicated accounts to a 
Master in Chancery, at the discretion of the Court, 
with or without the consent of the parties; but neith- 
er such Court, nor the Chancellor, in vacation, can 
appoint an auditor to investigate complicated accounts 
between the parties, and make report thereon, without 
the consent of both parties thereto. The three sections 
of the Code being in pari materia, must be construed 
together. Vanduzer, Adm’r, vs. McMillan.............. 

4, While a Judge of the Superior Court may, either in 
term or vacation, upon application by either of the 
parties litigant, appoint an auditor, still the assent of 
the parties is necessary to a reference of the matters in 
dispute to such auditor, as also the appointment of the 
particular person as auditor. An auditor so appoint- 
ed, upon reasonable notice to the parties of when and 
where he will sit to hear the evidence of the parties, 
and investigate their accounts, may proceed, and re- 
port the result of his scrutiny to the Court. When 
the Judge below appointed an auditor, when one party 
objected to the appointment and to the person ap- 
pointed, he erred. Dougherty et al. vs. Jones et al... 

5. General observations as to the appointment of Mas- 
ters in Chancery, their duties, ete. Ibid. 

6. A motion to remove a receiver was properly refused, 
when he had had no reasonable notice, in writing, of 
such motion. He was entitled to such notice, in writ- 
ing, specifically setting forth the grounds for the mo- 
tion. Ibid. 

7. It seems that injunction should not be granted upon 
allegations resting on information, hearsay and belief 
of an executor, unsupported by any personal knowl- 
edge; certainly not, unless some person makes affida- 
vit as to the facts, from his knowledge. Taylor, Ex’r, 
i ED PIM vec c nie cnyecesnsanagnienetescnsssssiate 

8. The discretion of the Judge below, in dissolving this 
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injunction, having been cautiously and properly exer- 
cised, the judgment is affirmed. bid. 

9, When a case is pending on the law side of the Supe- 
rior Court, and the defendants can, at law, by the pro- 
visions of our Code, set up and maintain all the equi- 
table defences which they could on the equity side of 
said Court, they will not be permitted, by bill and 
injunction, to withdraw the cause from the law side 
of the Court. Harris, J. Mordecai vs. Stewart.... 363 

10. The bill showing no equitable defence which cannot 
be made available at law, and showing no good reason 
for enjoining M. from dismissing his suit, the injunc- 
tion was improperly granted and should be dismissed. 
Harris, J. Ibid. 3 

11. No suitor is compelled to appear on the equity side 
of the Court, but he may institute his proceedings for 
an equitable cause of action on the Common Law side 
of the Court; or a defendant may set up to a pro- 
ceeding at law any ground of defence, whether it be 
an intervening equity, or a set-off of an equitable na- 
ture, or other grounds of defence, either legal or equi- 
table, and the Court may allow the jury to find a 
verdict, and a judgment be rendered thereon, so 
moulded and framed as to give equitable relief in the 
case, as verdicts and decrees are rendered and framed 
in equity proceedings. Waker, J. bid. 

12. In cases where Courts of Law and Equity have 
concurrent jurisdiction, that Court which first obtains 
jurisdiction, will retain it, and do complete justice, 
and give full relief to all the parties in reference to 
the subject matter of the suit, unless a good reason 
can be given for the interference of equity in a pro- 
ceeding commenced at law. Waker, J. Ibid. 

13. If a party attempts to foreclose a mortgage,’ the 
mortgagor may set up at law any defence, whether 
legal or equitable, which he may have against the 
mortgagee; or he may, at his option, proceed on the 
equity side of the Court, to assert any equitable 
cause of action which he may have, in an independent 
and separate proceeding. He cannot, by bill in equity, 
enjoin the proceedings, at law, to foreclose and force 
the mortgagee to litigate his rights, under the mort- 
gage, in a Court of Equity, unless a good reason can 
be given therefor. WALKER, J. Ibid. 

14, Pending an action of trover, the plaintiff filed a bill 
concerning the same subject matter, reciting said ac- 
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tion, and praying that it be made part and parcelof 
the bill, etc.; the dismissal of said bill did not dismiss 
said action. Taylor vs. Pittman, Ea’r......cccccccecees, 56 St 
15. The granting of an injunction, and the appointment 
of a receiver, is generally a question for the discretion 
of the Chancellor; but, if he abuse that discretioa, 
his action will be controlled by this Court. Jones et 


A TI sss cdinciicebacidaeddiiss edasasetds vettine, 569 
16. When a warehouseman received cotton for storage 
and sale, and afterwards sold it, as he alleges, in pur- 1 


suance of the instructions of his principal bailor, to 
a purchaser who subsequently stored the cotton in his 
warehouse, and claims the title to the same; and the 
original bailor of the cotton, also, claims it on the 
ground that the warehouseman had no authority to 
sell it: Held, that the facts of the case did not author- 
ize the warehouseman to file a bill of interpleader, 2 
enjoining the parties claiming the cotton, from suing 
him, and to compel them to” litigate with each other 
as to the title of the cotton which he had sold to one 
of them assuch warehouseman. Tyus et al. vs. Rust, 574 
17. When a wife had sued her husband for divorce, and 
filed against him a bill to reform a marriage settle- 
ment, under which the property, acquired by the mar- 
riage, was taken from the husband, and put into the 
the hands of a receiver, and pending these actions the ee 
husband prayed the Court to allow him something 
out of said property for his support, and the wife 
objected, suggesting reasons why such order should 
not be passed, and asked that the same be tried by a 
special jury, and the Judge refused to submit the 
matter to a jury, and without hearing any testimony 
made an order on the receiver for a monthly allow- 
ance for the husband, he erred. He might well have 
submitted the issues to a jury; at any rate he should 
have heard testimony as to the facts before passing 
the order. Ainsworth vs. Ainsworth.......0s.0c000 .-» 627 
18. Answer being waived by the bill, the injunction 
may be dissolved upon the coming in of the answer 
of only one of several defendants. Woolfolk & Ander- 
800 90. Rumphis.csiccicsscciiseccrscessessesacccevcccvedeceess 684 


ESTATES. See Distribution of. 


ESTOPPEL. 
Testator having uniformly disclaimed title in property, 
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the Executor can not recover it in trover. HaAnris, J. 
Taylor vs. Pittman, Ex’ or. ..scccccecesevseseceaesecouens 

Statements made, and acts done, in ignorance of the 
facts, even if they bind him who made and did them, 
should not be permitted to deprive his wife and chil- 
dren of their rights. Harris, J. Ibid. 


EVIDENCE. 


1. In any action to charge an inn-keeper with the loss 
of a trunk and its contents, the wife of the plain- 
tiff is admissible to prove the contents of the trunk, 
independent of the act of 1866, where no other evi- 
dence is attainable, upon a policy in favorem justicice, 
springing out of the necessity of the case, and the 
nature of the subject. Sasseen & Whitaker vs. Clarke, 

2, Evidence is cumulative where it goes to the fact prin- 
cipally controverted on the former trial, and respecting 
which, the party asking for a new trial produced tes- 
timony on the trial of the cause. Doe, ex. dem., 
GRE OH, Bin sinc she vacadasscdcnigestaeedokestuciaaen 


See Distress Warrant, 1; See Witness. 
EX-DELICTO. Aetion. 


See Attachment, 12. 
EXECUTION. 


1, When a mortgage was executed by two tenants-in- 
common, and a judgment of foreclosure was had there- 
on against one of them, and a fi. fa. issued upon such 
judgment, commanding the Sheriff to make the money 
out of the interest of the defendant in the mortgaged 
premises, and the Sheriff levied the fi. fa. upon the 
one undivided half of the mortgaged premises, describ- 
ing the same by number and district: Held, that the 
law defines the interest of tenants-in-common to be 
equal, in the absence of proof to the contrary, and 
that the Sheriff did not transcend his authority in 
levying upon the one-half undivided interest of the 
tenant-in-common ; that his interest as specified in the 
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242 


ji. fa. the law declares to be an equal interest with his . 


co-tenant, and that such fi. fa., with the levy thereon, 
was admissible in evidence to the jury on the trial of 
a claim case. Baker vs. Shepherd, administrator, etc... 


2, Even if the award was erroneous, the fi. fa. issued 
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therefrom could not be arrested by oath of illegality 
in consequence of such error in the judgment. Geen 
TEAR oe ART ae: ee MTT 
3. The law presumes that every public officer performs 
his duty ; and all the purchaser, at Sheriff’s sale, has 
to look to, is the title of the defendant in executicn, 
and the authority of the officer to sell. Solomon vs, 
NE cain dntipesscisniendenile gai Wieiienmeeneianlss 
See Lien of Judgments. 


EXECUTOR. 


1. Hendricks, as executor, was sued, and filed none of 
the usual pleas to protect himself from personal liabil- 
ity, because the estate was solvent. By the war the 
estate was made insolvent: Held, that equity and the 
act of 12th March, 1866, will relieve him from per- 
sonal liability. Hendricks, executor, et al. vs. Mitchell 


2. To reduce his liability, he might, in the Superior 
Court, prove payments which had been disallowed by 
the Ordinary. Jb. 

3. When a bill was filed by the legatees under the will 
of a testatrix, against the defendant as executor there- 
of, to account for the value of certain slaves held by 
him as such executor, and upon the trial of the cause, 
in October, 1859, it was shown that one of the slaves 
died without any fault of the defendant: Held, that 
the defendant was not liable, as executor, for the 
value of such dead slave, that the loss of the slave by 
the act of God, should fall upon the estate of the tes- 
tatrix, and not upon the defendant as executor; there 
not being sufficient evidence in the record to show 
such a tortious conversion of the slave prior to his 
death, by the defendant, as such executor, as would 
make him liable for his value. Smith, executor, vs. 


4, When the difficulties encountered by executors in car- 
rying out a will have been caused by their intentional 
and wilful disubedience to the provisions of the will, 
and of the law, a Court of Equity will not entertain 
a bill to marshal the assets, and should not enjoin 
creditors of the estate from suing, in order to direct 
the executors in the administration of the estate and 
save them from loss, ete. Campbell vs. Campbell...... 


EXEMPT PROPERTY. See Mandamus. 


465. 
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EXPRESS COMPANY. See Service. 


See Common Carriers. 
FEES. See Costs. 
FI. FA. See Executions. 
FORBEARANCE TO SUE. See Novation. 


FRANCHISE. See Corporations. 
See Tax. 


FRAUD. 


Fraud in the procurement of a note, as specified in the 
Revised Code, means fraud in the procurement by the 
holder thereof. An innocent holder of a note for 
value before due, will be protected, although the note 
may have been fraudulently procured by the payee 
from the maker, of which the holder had no notice. 
Releases 06... Rene CB hivinecssnaviacetagsegigeugioesninn 


FRAUDULENT ASSIGNMENT. 


An assignment by a corporation, of all its property in 


— 


trust for all its creditors, with directions to the as- 
_signees to proceed, with reasonable and convenient 
dispatch, to convert the property into money; and 
for that purpose, to sell all or a part of the same, in 
such manner and on such terms as they deem most 
for the interest of said trust, is not obnoxious to the 
13th and 27th of Elizabeth. Unless the intention to 
hinder or delay creditors clearly appears, an assign- 
ment, apparently fair, should not be held obnoxious 
to those statutes. McCallie & Jones vs. Walton et al. 


GARNISHMENT. 


. The Superintendent of the Western and Atlantic 
Railroad is not subject to garnishment process. Dob- 
bins vs. Orange and Alexandria Railroad Company... 

GREENBACKS. See United States Currency. 


GUARANTY. 


1, The Company, in the absence of any fraud or collu- 


sion, was not liable, as a guarantor of the vendor’s 
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title to the stock, in case of failure thereof, by merely 
allowing the transfer of the stock to be made on the 
books of the Company, as provided by the charter, 
under the state of facts presented by the record in this 
ease. Central Railroad & Banking Company vs. Ward 
Nl aitinnnaaes -innmaleenaiy ssuplausvrdatitens tactical 515 
. Where cotton seed were sold by an executor, at pub- 
lic outery, as old seed, and, on that account, they 
brought less than half the price of new seed, and there 
was no fraud on the part of the executor: Held, that 
the purchaser was bound to pay for the seed so pur- 
cnesed. Biller ve. Pevgusetic.<.sisscccecsecccsccsesavesans 558 
See Parsons vs. Thrasher, 697. 


bo 


HOTEL-KEEPER. See Inn-keeper. 


HUSBAND AND WIFE. See Dower, 1, 2. 
See Inn-keeper, 3. 
See Equity Practice, 17, 
HYPOTHETICAL CHARGE. 
See Charge of the Court, 12. 


IGNORANCE. Sce Estoppel. 


ILLEGALITY. 


1. Even if the award was erroneous, the fi. fa. issued 
therefrom could not be arrested by oath of illegality, 
in consequence of such error in the judgment. Green 


16 TRIER 50566 scceecness Wapunegiieedennnan evered ‘seelebbed 35 
IMPEACHMENT OF VERDICT. See Jury, 1. 
IMPRESSMENT. See Private Property, 2. 
INDICTMENT. 


1. An indictment should be “ in the name and behalf of 
the citizens of Georgia ;” if these words be omitted, 
on exception taken at the proper time, the indictment 
will be quashed ; such exception is not good in arrest 
of judgment. Horne et al, vs. the State.....-...0.00 80 
See Criminal Law, 1. 


INFERIOR COURT. See Private Property, 2. 
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INJUNCTION. See Equity, 1, 5, 6. 
See Equity Practice, 7, 8, 13. 


INN-KEEPER. 


1, An inn-keeper is bound to extraordinary diligence in 
preserving the property of his guests, entrusted to his 
care, and is liable for the same, if stolen, where the 
guest has complied with all the reasonable rules of the 
inn. Sasseen & Whitaker vs. Clarke......ccccceccecceese 

9, In case of the loss of the goods entrusted to the inn- 
keeper by his guests, the presumption is want of 
proper diligence by the landlord. 0. 

3, Inany action to charge an inn-keeper for the loss of a 
trunk and its contents, the wife of the plaintiff is ad- 
missible to prove the contents of the trunk, indepen- 
dent of the Act of 1866, where no other evidence is 
attainable, upon a policy in favorem justicie, spring- 
ing out of the necessity of the ease, and the nature of 
the subject. Jb. 

4, Where a hotel-keeper sends his porter to the cars to 
receive the baggage of persons traveling, and bag- 
gage is delivered to the porter, and the traveler be- 
comes the guest of the hotel, the liability of the inn- 
keeper, as such, for the baggage, begins on the deliv- 
ery to the porter, and continues until re-delivery to 
the actual custody of the guest. And if the porter 
of the inn-keeper take charge of the baggage at the 
hotel, to deliver it at the cars for the guest, the liabil- 
ity of the inn-keeper continues until the baggage be 
delivered. It devolves on the inn-keeper to show 

“such facts as will discharge him from liability on ac- 
count of such baggage. Jb. 


* INTEREST. 


— 


. In an action of trover for the sale and conversion, 
thereby, of seventeen bales of cotton, the measure of 
damages which the plaintiff is entitled to recover 
against the defendants, under the provisions of the 
Code, is the proven value thereof, at the time of the 
conversion, or its proven value at any other time, be- 
tween the time of conversion and the time of trial, 
without interest on the amount thereof. Barnett & 
Ch. 00. TRompaey inc<ssancsenesesdibihanssiamsedgetlaannan 


2, A contract to pay money at a subsequent period, with 


interest to be paid annually, and if the interest be not 
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paid annually, then to become principal, is valid ; it 
is neither usurious, unconscionable, nor contray to 
public policy ; and the Courts will enforce such a con- 
tract. If the interest accruing be not paid when due, 
suit may be maintained to collect it. Scott, Trustee, 
WO. GEFUNE .. 2p se scccersssveveresnsces cer vccese senvcncesses enue 

During the continuance of hostilities between the Con- 
federate States and the United States, interest did not 
run in favor of a citizen of Pennsylvania, resident 
there, against a citizen of Georgia, resident here, 
Harris, J. Mayer vs. Heid & Co.....cecscceccssssesees 

After 13th July, 1861, interest did not run on such 
claims till the 10th of May, 1865. WatLker, J. 
Ibid. 

See Novation. 


INTERPLEADER. See Equity Practice............... 
JURISDICTION OF SUPERIOR COURTS. 


1, A bill filed against a defendant to require him to exe- 
cute a title to land upon the ground of fraudulent 
procurement of the title thereto, in his own name, is 
not such a suit, respecting titles to land, as will give 
jurisdiction to the Court, in the county where the 
land lies, where the defendant resides in a different 
commby. Diivitie 00. BiWUMR.ak5-isieis dives sdesasn ses scndives 


2. Whenever any Court of competent jurisdiction has 
possession of a cause, it will retain it to the exclusion 
of all other Courts. Harris, J. Mordecai vs. Stew- 
NG inst viindcncosteersisethietermeirisniaimsiessa ieee 

4, The discovery can be had at Law, and is, therefore, no 

ground for equity jurisdiction over this case. Har- 

ris, J. Ibid. 

The jurisdiction of Courts of Law has been extended 

so as to embrace equitable causes of action concur- 

rently with Courts of Equity. WALKER, J. Ibid. 

6. In cases where Courts of law and Equity have con- 
current jurisdiction, that Court which first obtains 
jurisdiction, will retain it and do complete justice, and 
give full relief to all the parties in reference to the 
subject matter of the suit, unless a good reason can be 
given for the interference of Equity in a proceeding 
commenced at law. WALKER, J. Ibid. 

For jurisdiction over certain Express Companies. See 
Service. 


or 
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JURISDICTION OF SUPREME COURT. 


While the cause is pending in the Court below, no decis- 
jon made therein can be brought to this Court, unless 
it be one which, if made as claimed by the plaintiff in 
error it should be made, would have been a final dis- 


JURORS. 


j, After a verdict has been rendered, a juror will 
not be heard to impeach it. This is well settled. 
O’Barr vs. Alexander & Tramimell.......ccccccccccecccees 


9, A jury, while confined in the investigation of a case, 
should be furnished with refreshments, only by the 
direction of the Court; and if there be competent 
evidence that any refreshments were furnished with- 
out such direction of the Court, it might be a good 
ground for a new trial. O’Barr vs. Alexander & 
PR Gi ici isevisntharsericseiectve tlciinddiemaanh 


3, Where a jury has been charged with the considera- 
tion and determination of a cause, the Court should 
not permit them to disperse without the consent of the 
parties on trial. If it is necessary that any of the 
persons should be temporarily absent, they should be 
accompanied by an officer. Stia & Co. vs. Pump & Co. 


/ 4, Jurors, selected under the law, occupy an important 
position. They decide upon the rights of their fellow- 
citizens, and should be governed by the law, as given 
to them in charge by the Court, and the evidence 
produced to them; and should not be controlled by 
prejudice, popular opinion, or other improper influ- 
ence ; and hence the necessity of their entire separa- 
tion from others while making up their verdict. 
Ibid. 

5, Where the Court, without consent of parties, per- 
mitted the jury to disperse for dinner, and the parties 
knowing the fact before they re-assembled, made no 
objection to the jury considering the cause, after they 
had so dispersed and re-assembled, such acquiescence 
was an implied assent to the dispersal ; and inasmuch 
as no misconduct of the jury appears, and the ver- 
dict is inaccordance with the evidence, a new trial 
should not be granted on account of such dispersal. 
Ibid. 
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position of the cause. Till, Administrator, vs. Tift. 564 
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LACHES. See Continuance, 2. 
See Executor, 14. 
See New Trial, 5, 13. 


LANDLORD AND TENANT. 


1. Where there is a contract for the rent of land, reduced 
to writing, by which the party renting stipulates that 
he will deliver the possession of the rented premises 
to the party from whom he rented the same, by the 
25th day of December next after the date of the con- 
tract, the relation of landlord and tenant exists be- 
tween the parties, and neither the tenant, nor those 
claiming under the tenant, can deny or dispute the 
title of the landlord without first surrendering the 
possession of the rented premises to the landlord, ac- 
cording to the terms of the contract. Richardson et 
O18: an; Taran, BOE iasiecelscticnsvisieviciancingeasael 294 

2. When a tenant holds possession of the rented prem- 
ises beyond the term for which the same were rented, 
the jury, upon the trial of an issue formed under the 
provisions of the Code, may find a verdict for double 
the rent stipulated to be paid, or if he be a tenant 
at will or sufferance, then for double the rent the 
premises are shown by the evidence to be worth. Ibid. 

3. The landlord’s Jien on the crop for advances made 
to the tenant, for the purpose of making the crop, / 
must be evidenced by a special contract in writing ; 

a mere promissory note, without any words expressive 
of a contract for a lien, is not such a special contract. 
Whether this lien on the crop is superior to a judg- 
ment lien of older date, quere? Wyatt vs. Turner... 640 

4, After one has rented land from another, she cannot, 
while in possession, set up a title as against her land- 
Bee, =p 00. Ga snccene cc cnsececcsesccncnsoveseti 680 

Although one defends as administratrix, when it appears 
to the Court that she is individually the real party, 
and that the transaction about which testimony is 
required was with her personally, the plaintiff can 
testify in his own behalf, under the act of 16th of 
December, 1866. Ibid. 


LEGAL TENDER. 


1. When the defendant, in 1863, tendered the plaintiff 
Confederate money in payment of a note made March, 
1861, saying “that he could not use it, and that he 
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had become paymaster to some heirs :” Held, that the 
plaintiff had the right to refuse Confederate money in 
ayment of his debt at the time it was offered, and 
that it was not a legal tender in payment thereof, un- 
der the evidence in the case. Phillips vs. Gaston..... 
9, Under the decision of the Supreme Court of the 
United States, in Thompson e¢ al. vs. Riggs & Kerk- 
hofer, (December term, 1866,) this Court is compelled 
to hold that the Act of Congress making certain Uni- 
ted States Treasury notes a legal tender in payment 
of debts, is not unconstitutional, even as applied to a 
contract made in eighteen hundred and sixty. Jones 
6: FR ii scsecstir tintin 


3, A promise to pay a certain number of dollars “in 


American gold coin,” cannot be discharged by paying 
that sum in United States legal tender notes, at their 
nominal value, when they are below par. If the 
maker tenders the sum, plus the difference between 
currency and gold, to the holder, in United States 
legal tender notes, the holder is bound to accept them, 
and they will discharge the debt. The same is true 
as to a promise to pay a certain number of dollars 
“in gold.” Myers & Marcus vs. Kaufman, Taylor vs. 
FIOM as asccccsinscsaecses. ssesesescsenaibeneheaeaee 


LEX LOCI AND LEX FORI. 


See Arbitration. 
See Remedy. 


LIEN OF JUDGMENTS. 


1, A widow is entitled to dower in all the lands of 


which her husband died seized and possessed, notwith- 
standing any judgment against her husband existing 
at the time of the marriage with the applicant for 
dower. Under our statutes, the right of dower post- 
pones the liens of judgments. Simmons, Adm’r., vs. 
DTU 0000080 saxsansqeeneen 4ascinaatioeniassiaelaeaa 


2. The assets of an intestate are to be applied according 


to the laws for the administration of estates; and the 
rights of claimants to such assets are very different 
from what they were during the life of the intestate. 
A man’s wife has no right to dower in his lands, and 
if the real estate of the husband be sold under execu- 
tion during his life time, her rights do not attach ; 


but if the judgment creditor delay until the death of 
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the husband, then the widow’s right to dower vests, 
and postpones the liens of judgments until she can 
enjoy her dower estate. Ibid. 

3. A judgment obtained subsequent to the assignment, 
takes no priority in the distribution of the assets, 
McCallie & Jones vs. Walton et l.....ccecesceseeees f.. 619 

4, The landlord’s lien on the crop for advances made to 
the tenant, for the purpose of making the crop, must 
be evidenced by a special contract in writing ; a mere 
promissory note, without any words expressive of a 
contract for a lien, is not such a special contract. 

Whether this lien on the crop is superior to a judgment 
lien of older date, quere? Wyatt vs. Turner........... 640 

5. Inasmuch as a judgment in Georgia binds all the 
property of the defendant from its date, equity will 
not compel the plaintiff to levy on that portion of the 
property last sold by the defendant, and sell that be- 
fore he can proceed against property sold previously 
to that last sold. Barden vs. Grady et al...........4. . 660 

6. Where a defendant has sold all his property, a plain- 
tiff in execution may levy on any of such property, 
subject to the lien of his judgment, at his option, 
without regard to the order in which defendant sold 
the different portions. Ibid. 


See Vendor’s Lien. 


MANDAMUS. 


1. Where a City Marshal has levied upon the property ° 
of the husband for taxes, and the wife claimed the 
same as being exempt from levy and sale, under the 
insolvent laws of this State, and the Marshal refused 
to leave the property in the possession of the claimant, 
although bond and security had been given for the 
forthcoming of the property by the claimant: Held, 
that as the property levied on consisted mainly of 
household and kitchen furniture, necessary for the 
immediate use of the family, the Marshal might be 
compelled by mandamus, to perform his official duty 
and restore the property to the possession of the 
Claimmnnt. Dial ce. FER iss 6000 cccsaesiidns socees cxses 581 


MANUMISSION. See Measure of Damages. 
MASTER IN CHANCERY. See Auditor, 1. 
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MEASURE OF DAMAGES. 


1. In an action of trover, for the sale and conversion 
thereby, of seventeen bales of cotton, the measure of 
damages which .the plaintiff is entitled to recover 
against the defendants, under the provisions of the 
Code, is the proven value thereof, at the time of the 
conversion, or its proven value at any other time be- 
tween the time of conversion and the time of trial, 
without interest on the amount thereof. Barnett & Co. 
dy FROIN do vinqendnssncnunessesccsteteetsemmigvgniaeiiiags 335 

2. W. hired to H. a slave from 28th December, 1864, 
to 25th December, 1865. The slave was practically 
manumitted about the 1st of June, 1865. Upon a suit 
for this hire the Judge charged the jury that they 
should find for the plaintiff so much, with interest, as 
it was proven the slave’s services were worth, while 
he served as a slave, and further, that this estimate 
should be made in the legal tender United States 
paper currency: Held, that there was no error in said 
charge. Wilkes, Guardian, vs. Hughes.......+sssseeeee 361 


See Private Property, 1. 
MISCONDUCT OF JURORS. See Jury, 2,3, 4, 5. 


MISJOINDER OF PARTIES. 
See Equity Practice, 1. 


MISTAKE—OF WITNESS. See New Trial, 1. 


66 OF JUDGE. See New Trial, 16. 
“ OF CLERK. See New Trial, 26. 
NEGLIGENCE. See Jnn-keepers, 2. 
See Laches. 


See Railroad Companies, 12. 
NEW TRIAL. 


1, After a verdict at law in ejectment, a bill in equity 
for a new trial, so as to enable a witness who was ex- 
amined on the trial below, to correct a mistake in his 
testimony as to the commencement of the occupancy 
of the defendant in said ejectment suit, (who relied 
on a statutory title,) should meet with but little favor. 
This case, in principle, is within the decision in Mitch- 
ell vs. Printup, 25 Geo. R. 182. Jones vs. McCrea. 48 
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2. The testimony had in the case below, supports the 


verdict, and we discover nothing which calls for the 
rant of a new trial. Jones et al. vs. The State....... 


3. If a legal charge of the Court, pertinent to the issue, 


be asked in writing, it should be given to the jury. 
But if, from all the evidence in the cause, it appears 
that the verdict is right, and the jury should have 
found the same if the charge requested had been given, 
a new trial will not be granted on account of such re- 
fusal. The Georgia Railroad and Banking Compa- 
i TI yocnasestscianigesiseiteassatintertvecnentes 


4, Where the question is exclusively one of fact for the 


Or 


fr) 


determination of a jury, and the finding is upon tes- 
timony enough to support the verdict, this Court 
would not be justified, either upon principle or prece- 
dent, in granting a new trial. Shewmake & Parsons 
El, 06, BOR PON A Wriinenes cscsenssessnsesctsesaves 


. The accidental omission of the Court to charge as 


requested, is not a sufficient ground for a new trial. 
If counsel making the request was present, and had 
observed the omission, and called the Judge’s atten- 
tion to it, then, if the charge was pertinent and one 
which should have been given, the failure or refusal 
would have been good ground of exception. bid. 


. When a case has been fairly submitted to the jury 


upon the evidence, and no error in the charge of the 
Court is alleged, and the verdict is not manifestly and 
decidedly against the evidence, this Court will not 
control the discretion of the Court below in refusing 
to grant a new trial. Roe, cas. ejector, vs. Doe, ex. 
Bi. OF Tiegelete, MON 6 ian cedecnnenensigsnnsessesegcesses 


. Although the charge of the Court may not be strictly 


correct, yet, if from the whole case, it appears that 
justice has been done, a new trial should not be grant- 
ed. OBarr vs. Alexander and Trammell...........+0++ 


. A jury, while confined in the investigation of a case, 


should be furnished with refreshments only by the 
direction of the Court; and if there be competent 
evidence that any refreshments were furnished, with- 
out such direction of the Court, it might be a good 
ground for a new trial. did. 


. To entitle a party to a new trial on the ground of 


newly discovered evidence, it should appear that ma- 
terial evidence, relating to new and material facts, has 
been discovered, after the rendition of the verdict. 
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The subsequent discovery of the materiality of facts 
previously known and understood, is not sufficient. 


Ibid. 
10, When the Judge below refused a new trial because 
he was satisfied with the legality of the verdict, if not 
of its correctness, this Court should not interfere be- 
cause it suspects strongly that the verdict was wrong. 
Dupree, Ez'r, 08. Pridés..ccccsscssscerconscoe sscseeceese 235 
11. Though it be impossible for this Court to trace the 
process by which the jury made their verdict, yet, 
if under the testimony such verdict could be found, 
and the trial was full and fair, and without misdirec- 
tion by the Judge, and the testimony was conflicting, 
this Court will not overrule the Judge below for re- 
fusing a new trial. Foute & Veal vs. Massey & Lans- 
ll ocailectins inten ees iapeqstepsncesnaauctespiaiadsdaae 258 


12. Where a case has been submitted to the jury as fa- 
vorably for the losing party as the law will warrant, 
and the jury find a verdict in accordance with the 
evidence, it is error in the Court to grant a new trial. 
Crean 00.. THawtels.+.<.0re-rrcsecceversanesaionssbbosaannadeine 312 
13. The failure to move for a new trial below precludes 
this Court from correcting the errors in a verdict. 
Ci 00 Bettie ceisiccnionsscensieninienesnimaniaa 324 
14. Where the Court below grants a new trial upon the 
ground that the verdict was contrary to the evidence, 
and this Court regard the verdict as being against the 
evidence, and believe that the ends of justice required 
that it should be set aside, the judgment below will 
be affirmed. Baker et al. vs. Wright et uaor.......+... 327 


15. Where the Court, without the consent of the parties, 
permitted the jury to disperse for dinner, and the par- 
ties, knowing the fact before they re-assembled, made 
no objection to the jury considering the cause after 
they had so dispersed and re-assembled, such acqui- 
escence was an implied assent to the dispersal; and, 
inasmuch as no misconduct of the jury appears, and 
the verdict is in accordance with the evidence, a new 
trial should not be granted on account of such dis- 
persal. Stia & Co. vs. Pump & Co....ccccctececcseeeees 352 
16. Where all the evidence was fully considered and 
passed upon by the jury, and the Judge below refused 
to grant a new trial upon any ground connected with 
it, but granted a new trial solely upon an erroneous 
construction of a deed of gift, the granting of the 
new trial will be reversed. Moreland vs. Hunley..... 542 
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17. Though the Judge ruled erroneously, upon extrinsic 
matters which could not possibly affect the actual and 
really important points in issue, this Court will not 
grant a new trial, when the verdict is right. Green 
vs. Hast Tennessee and Georgia Railroad............... 


18. When the law and the facts of the case have been 
fairly submitted by the Court to the jury, though the 
evidence may be conflicting, if there is sufficient evi- 


dence to sustain the verdict, a new trial will not be 
granted.  Geubl 00. Malis .isscse cess ccsassvsestiseasees 


19. A new trial will not be granted on the ground of 
newly discovered evidence, which is merely cumula- 
tive. Evidence is cumulative where it goes to the fact 
principally controverted on the former trial, and re- 
specting which, the party asking for a new trial pro- 
duced testimony on the trial of the cause. Ibid. 

20. What the real contract between the parties was, is a 
question for the decision of the jury ; and when there 
is sufficient evidence to sustain the verdict, the Court 
should not grant a new trial. Loyd vs. Cheney....... 

21. Although this Court would have been satisfied with 
the verdict of the jury in favor of the defendant, yet, 
as the Court below has granted a new trial, we will 
not control its discretion in doing so. This Court is 
always more reluctant to control the discretion of the 
Court below, in granting a new trial, than in refusing 
Bh, - ir Gireggen 00, CIR aves ox sin vcnvenes yess cccicoreendes 

22. Where a case has been fairly submitted to the jury, 
and their verdict is sustained by the evidence, the 
Court should not set the verdict aside and grant a 
new trial. Cleckley vs. Beall & Fulton...........0..000 


23. When the verdict of the jury is against the weight 
of the evidence, though not so decidedly so as to au- 
thorize the Court to grant a new trial, yet, when there 
is newly discovered evidence, not merely cumulative 
in its character, which establishes an independent fact 
explanatory of the transaction, going to show that the 
verdict is wrong, a new trial will be granted. Hold- 
ridge and wife vs. Hamilton and wife.......sesereereeeees 

24. This Court will not reverse the judgment dissolving 
an injunction when the facts show that such dissolu- 
tion was right. Woolfolk & Anderson vs. Rumph...... 

25. This Court will not interfere with the grant of a 
new trial, when the design of granting it was that 
the parties might be heard to better advantage, and 
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the principles involved be more carefully considered. 

Parsons vs. Thrasher.......s..sccccccsseees 1 dence cieatintea . 694 
96. A new trial may be granted after trial before the 

petit jury, and before appeal. The Eufaula Home 

Insurance Company vs. Plant & Cubbedge.......0cse0+ 672 
When one is tendered, as security on the appeal bond, 

who is not a proper security under the law, the Clerk, 

who takes the bond, should refuse to accept him. 

And if the omission of the Clerk to reject such secu- 

rity, misleads the appellant, and prevents him from 

giving proper security, when, in good faith, he intends 

appealing, and the appellant makes these things ap- 

pear to the Court, even after the adjournment of the 

Court, a new trial will be granted. Jbid. 


NON-RESIDENT. See Equity Jurisdiction, 6. 


NOTICE. See Auditor, 1. 
See Award, 1. 
See Hquity Practice, 6. 
See Trustees. 
See Fraud. 
See Practice, 12. 


NOVATION. 


1, Where the holder of a promissory note, without the 
assent of the surety, agreed with the principal to wait 
twelve months in consideration of the promise of six- 
teen per cent. interest; and for the nine per cent. 
usurious interest, took a new note with security, a por- 
tion of which usurious note was subsequently paid, 
and the time was given accordingly: Held, that the 
surety to the original note was discharged. Camp vs. 
FI + snxnsivintnsisnaceperiiamigdenedainaiabaiales 312 

2. The reception of interest in advance on a note is prima 
facie evidence of a binding contract to forbear and 
delay the payment; and no suit can be maintained 
against the maker during the period for which the 
interest has thus been paid, unless liberty to sue has 
been reserved by the agreement of the parties. Scott, 
frustes, 08, SAGOUd.....ccccccecsescscrscesesvoscocedibvecddesins 384 


3. Where J. gave to C. a promissory note, with 8. as 


an accommodation endorser, due twelve months after 
date, “interest to be paid annually at ten per cent., 
otherwise, counted as principal,” and when the note 
fell due, J. gave to C. a new note for the amount of 
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interest on the note in advance for one year at ten per 
cent.; and ten months thereafter, J. paid C. said in- 
terest note, in consideration that C. would give time 
to J. until, he, (C.,) should return from Europe; and 
all these arrangements were made without the knowl- T 
edge or assent of S., (the endorser:) Held, that the 
giving of such note ‘for legal and usurious interest in 
advance, and the payment thereof, under the circum- 
stances, was a binding contract on the part of the 
holder, to give time to the maker, and therefore dis- 
charged the endorser. bid. 

4. A contract to pay money at asubsequent period, with 
interest, to be paid annually, and if the interest be not 
paid annually, then to become principal, is valid; it ] 
is neither usurious, unconscionable, nor contrary to 
public policy; and the Courts will enforce such a 
contract. If the interest accruing be not paid when 
due, suit may be maintained to collect it. Ibid 


PART PERFORMANCE. 


Where the evidence tends to prove a part performance 
of a parol contract, the Court should permit the case 
to go to the jury, and instruct them as to the legal 
principles applicable to the facts proved. Bryan v8. 
South Western Railroad Company....cscsesssesceee veeees 26 =k, 


PARTIES—AS WITNESSES. 


See Witness, 1, 2, 3, 4, 5, 6, 7. 
How made. See Practice, 10. 
Misjoinder of. See Equity Practice, 1 


PARTITION OF LANDS. 
See Equity Jurisdiction, 1. 


PARTNERSHIP. 


1. Dalton City Company leased to Ford their shops, etc., 
and he agreed to pay them, for rent for said property, 
“for the first year,a sum equal to one-half the net 
profits of Ford’s business,” ete.: Held, that said Com- 
pany and Ford were partners in said business, under 
said lease. Dalton City Company vs. Hawes & Wil- 
MIN a cata scent cnsinmnncsvngsnandiathyeisectenbuihwoucceeeih 115 

See Attorneys at Law, (4,) as to fees of partner for serving 
the firm. 
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PENDENTE LITE. See Attachment, 11. 
POSSESSORY WARRANT. 


The judgment of a county-judge, upon the trial of a pos- 
sessory warrant, being against the weight of the evi- 
dence, the Judge of the Superior Court, upon certior- 
ari, properly reversed his judgment, and ordered the 
goods restored to him, who was entitled to the pos- 
session Of them.  Walson vs. Reese......ccsccscscscseceees 


PRACTICE. 


1, When the Court rejected the plaintiff’s fi. fa., when 
‘ offered in evidence on the trial of a claim case, it 
was error to allow a verdict to be taken for the claim- 
ant; the Court should have dismissed the plaintiff’s 
case. Baker vs. Shepherd, Administrator, etc.........++- 
2, Where three attachments are levied, and one bond 
given to replevy all the property levied on, judgment 
may be entered against the defendant, and sureties on 
said bond for the judgment in each case. Irvin, Ad- 
miniddvalor,00. TIE 6.00000 scsecpicencsadensvsnecetvenen 
3, Anon-suit should not be awarded where the plaintiff 
makes out a prima facie case. Bryant vs. South- 
Western Railroad Company.......ccccoce vecccceresessoes 
4, Where the evidence tends to prove a part perform- 
ance of a parol contract, the Court should permit the 
case to go to the jury, and instruct them as to the 
leval principles applicable to the facts proved. bid. 
5. Where declaration has been filed in the Clerk’s office, 
claiming damages for the seduction of plaintiff’s 
daughter, but had not been served on defendant, the 
filing of the declaration was such a commencment of 
the suit, under the Code, as to authorize an attach- 
ment to issue pendente lite. Graves vs. Strozier......+.. 
6. An attachment may be issued upon the affidavit of 
the plaintiff, that he has instituted suit against the 
defendant, in which he claims a certain specific amount 
of damages in an action ex delicto, the same being a 
— demand within the provisions of the statute. 
id. 

7. Where an award was made the judgment of the 
Court at an adjourned term, after notice given to the 
defendant between the regular and the adjourned 
term, such notice was sufficient. Green vs. Shields... 

8. Even if the award was erroneotis, the fi. fa. issued 
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therefrom could not be arrested by oath of illegality, 
in consequence of such error in the judgment. bid, 1f 
9. The counter affidavit to a distress warrant for rent 
having been filed, the plaintiff must prove his claim; 
the distress warrant is not prima facie evidence. Reid 
on. Didnaten, TE ts csicissscscticicstnsesces ssitncig ge 63 1 


10. Where the proceedings are to eject the sub-tenants 
holding under the party renting the land, as provided by 
the Code, it is discretionary with the Court toallow the 
party making the contract for rent to be madea party 
to the suit, or to require him to defend in the name 
of his sub-tenants, which discretion this Court will 
not control, unless some good and valid reason be 


shown why it should do so, which does not appear 
from the record in this case. Richardson et al. vs, 
TEE, AI sccccn cnn maneenmee 224 


11. To reduce his liability, an executor might, in the 
Superior Court, prove payments which had been dis- 
allowed by the Ordinary. Hendricks, Ev’r., et al. vs, 
pS ST aes ver eee ee eR 230 


12. The law requiring the officer making a levy on real 
estate, to give the tenant in possession written notice 
of the levy,-is directory to the officer, and a failure to 
give such a notice does not affect the title acquired by 
a bona fide purchaser of the property under such levy. 
If any injury be sustained by reason of such failure 
to give notice, it is a matter between the party in- 
jured and the officer making the levy, and failing to 
give the notice. Ibid. 

13. The law presumes that every public officer performs 
his duty, and all the purchaser, at Sheriff’s sale, has 
to look to, is the title of the defendant in execution, 
and the authority of the officer to sell. Ibid. 

14, Plaintiff read in evidence his note, which was “to 
be paid in currency, that is, at par.” Defendant moved 
a non-suit because there was no proof of the value of 
such currency. The Judge refused the non-suit. 
The refusal was right. If the defendant wished to 
reduce the finding, he should have done so by testi- 
mony. Crim ve. Sellard....e.ccecccocs recess socsee-sesenege 324 


15. After a brief of the evidence had been filed under 
the supervision of the Judge, and some months had 
elapsed, the motion to amend the brief as to one wit- 
ness’ evidence, (founded upon an averment that it was 
incorrectly stated in the brief, which averment was 
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supported by an affidavit of said witness,) was prop- 
erly overruled. Baker et al. vs. Wright, et uxor...... 
1g. This Court will reluctantly interfere with the dis- 
cretion of the Court below in mere matters of prac- 
tice, unless the legal rights of parties are prejudiced 
thereby. Barnett & Co. vs. Thompson.......ssssseceees 
17, A plaintiff may dismiss his action in term-time or 
vacation, except where a plea of set-off is filed; in 
ease such plea is filed, he may not dismiss so as to in- 
terfere with such plea, unless by leave of the Court, 
on sufficient cause shown, and on terms prescribed by 
the Court. WALKER, J. Mordecai vs. Stewart...... 


PRINCIPAL AND SURETY. 


Where D. became security for T., the principal debtor 
on a bond, for negroes purchased in the State of South 
Carolina, and T., the principal debtor, executed a 
mortgage upon the negroes, so purchased, to the cred- 
itor to secure the payment of the debt, which mort- 
gage was recorded in the State of South Carolina, but 
was not recorded in this State, into which the negroes 
were removed shortly after the purchase—within six 
months after the removal of the same, as required by 
the statute of this State: Held, that the failure of the 
creditor to record his mortgage in this State, within 
six months after the removal of the property therein, 
was such an act of omission of duty, required by law, 
as increased the risk of the security, and exposed him 
to greater liability, and therefore, under the well set- 
tled rule of law in this State, the security was dis- 
charged.. Toomer vs Dickerson.......cccccecesecsesceeees 


Surety released by indulgence. See Novation. | 
Surety consenting, bond is amendable. Attachment, 4. 
Surety in Attachment, how liable. See Attachment, 9. 


PRIVATE PROPERTY. 


‘1, H. sued the Mayor and Aldermen of Savannah, for 
damages produced by taking H’s land for a street ; 
the Judge below refused to allow any question an- 
swered touching the advantages which H. might gain 
from the opening of the street, and charged the jury 
that such advantage or gain could not be used to de- 
crease or set off H’s damages: Held, that the refusal 
and charge were both right. The decision in Jones 
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vs. the Will’s Valley Railroad, 30th Georgia Reports, 
covers this case. The Mayor and Aldermen of Savan- 
eet nn: Trelis cies 0th isnasenesvdesianan ontinhemee 113 
2. When the Justices of the Inferior Court of Fulton 
county seized and took posession of the plaintiff’s 
property without his consent, for the purpose of pro- 
viding a small pox hospital, ‘and occupied it for that 
purpose for some months: Held, that in an action of 
trespass brought by the plaintiff against the defend- 
ants in their individual capacity, for such seizure and 
occupancy, to recover damages therefor ; although the 
Inferior Court may have had the power and au- 
thority, under the law, to provide small pox hospitals, 
yet such Inferior Court did not have the power and 
authority, under the law and constitution, to seize or 
impress plaintiff’s private property for that purpose... 
I Bi Tai ccs sh te scntincpvebinieceesiesasandn 277 


PROMISSORY NOTES. 


1. Fraud in the procurement of a note, as specified in the 
Revised Code, means fraud in the procurement by the 
holder thereof. An innocent holder of a note for 
value before due, will be protected, although the note 
may have been fraudulently procured by the payee 
from the maker, of which the holder had no notice. 
Roabenson ve: Vinoote ob Glin scicdccsiccvcciiccasececcccenecens 66 

2. A contract to pay money at a subsequent period, with 
interest to be paid annually, and if the interest be not 
paid annually, then to become principal, is valid; it 
is neither usurious, unconscionable, nor contrary to 
public policy ; and the Courts will enforce such a con- 
tract. If the interest accruing be not paid when due, 
suit may be maintained to collect it. Scott, tr ie v8. 


ACLS LT EA L A AE RR 384 


As to release of surety by indulgence. See Sten 


RAILROAD COMPANIES. 


1. Railroad companies, by their agents, should exercise 
all reasonable care and diligence in the running of 
their locomotives, cars and other machinery, and are 
liable for damages caused by their failure to do s0. 
Holmes, Administrator, vs. Central Railroad and 
Rrathety OMAN cscs scons vindeiicnsistiiosanvivssenagsniend 

2. In a case where a railroad train ran over and killed 
a slave, who was on the track at a point sixty yards 
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from a public road-crossing, the Court was requested to 
charge the jury “that the plaintiff is not entitled to 
recover, unless the jury find, from the evidence, that 
the defendant was guilty of gross negligence,” which 
charge the Court refused to give. The jury having 
found a verdict against the railroad company, a new 
trial was moved for, and the motion granted by the 
Court, on the ground that the charge, as requested, 
ought to have been given; and, on the further ground, 
that the verdict was contrary to the principles of law, 
equity and justice: Held, that although the charge 
requested was properly refused, yet, upon the facts of 
the case, the granting of the new trial was right. 
Ibid. 


See Common Carriers. 
REFRESHMENTS. See Jury, 2. 


REMARKS BY THE JUDGE. 
See Criminal Law, 4. 


REMEDY. 


When a plaintiff seeks to enforce his remedy upon a con- 
tract made in another State, in the Courts of this 
State, such judgment is to be rendered as the laws of 
this State authorize and require, and not such a judg- 
ment as the laws of the State where the contract was 
made, may authorize and allow. The lex fori, and 
not the lex loci, governs as to the remedy in the Courts 
of this State, in a suit to enforce the performance of a 
contract against a surety thereon, made in another 
State. Toomer va. Dickerson ........ccecrecerssecsseseoesee 


RENT. 


1. The counter-affidavit to a distress warrant for rent 
having been filed, the plaintiff must prove his claim ; 
the distress warrant is not prima facie evidence. 
Reid vs. Brinson, Hiceeulor.... iss sivsiessdinssvecsectetedenniens 

2. Where there is a contract for the rent of land re- 
duced to writing, by which the party renting, stipu- 
lates that he will deliver the possession of the rented 
premises to the party from whom he rented the same, 
by the 25th day of December next, after the date of 
the contract, the relation of landlord and tenant exists 
between the parties, and neither the tenant, nor those 
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claiming under the the tenant, can deny or dispute the 
title of the landlord, without first surrendering the 
possession of the rented premises to the landlord, ac- 
’ cording to the terms of the contract. Richardson et 

al..os. Harvey, Administrator ..i60 vss cvedsvessseee isintids 224 

3. Where a tenant holds possession of the rented prem- 
ises beyond the term for which the same were rented, 
the jury, upon the trial of an issue formed under the 
provisions of the Code, may find a verdict for double 
the rent stipulated to be paid; or if he bea tenant at 
will or sufferance, then for double the rent the prem- 
ises are shown, by the evidence, to be worth. J bid. 

4, Where the proceedings are to eject the sub-tenants, 
holding under the party renting the land, as provided 
by the Code, it is discretionary with the Court to allow 
the party making the contract for rent to be made a 
party to the suit, or to require him to defend in the 
name of his sub-tenants, which discretion this Court 
will not control, unless some good and valid reason be 
shown why it should do so, which does not appear 
from the record in this case. Ibid. 


RETURN OF WRIT. See Attachment, 7. | 
SCALING ORDINANCE. 


1. The defence to a promissory note was that it should \ 
be “scaled” under the Ordinance of November, 1865, | 
and it was not shown what was the consideration of 
the note. The Court refused to allow proof of the 
value of Confederate currency at the date of the note, 
because the consideration was not shown, and charged 
the jury that the facts constituted no defence, without 
proof of such consideration. A verdict for the full 
amount was rendered against the defendant, and he 
moved for a new trial because of that refusal and that 
charge, and the Judge granted a new trial: Held, 
that he did right. Hill vs. Vanduzer.....c.ccscceee veee 293 

2. Plaintiff read in evidence his note, which was “ to 
be paid in currency that is at par.” Defendant moved 
a non-suit, because there was no proof of the value of 
such currency. The Judge refused the non-suit. 
The refusal was right. If the defendant wished to 
reduce the finding, he should have done so by testi- 
mnomey, “Orin te, Bre ...5 canis issiveivivessstensessenens 324 

3. Where a promissory note was given in consideration 
of “Confederate notes” borrowed, and a portion of 
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the evidence showed that the note was to be paid in 
the same currency, and evidence was introduced to 
show the value of Confederate money at the date of 
the note and at its maturity, and at no other time, and 
the Court charged the jury “that they might ascer- 
tain the gold value of Confederate money at the 
time of making of the contract and upon, or at the 
time of the maturity, and adopt either, according to 
their opinion of the equity of the case :” Held, that 
the charge, under the evidence, was correct, and that 
if the Court had charged as to the value of Confede- 
rate currency at any other time, he would have erred, 
as there was no testimony to justify any such charge. 
Dial 06. Cheer seresciccssesesecctuteotnenadses aammeaicin 


SEPARATION OF JURY. See Jury. 
SERVICE. 


1, By the Act of 18th April, 1863, express companies 


could effectually be sued by service of the writ on any 
one of the agents of the company in the county in 
which such suit was instituted. The Act of the 23d 
February, 1868, to perfect service on express compa- 
nies, provides that where its President, or chief offi- 
cer, resides in this State, it shall be the duty of the 
company to post in a public or conspicuous place, at 
each office where it does business, the name of its 
President, or chief officer, on whom service can be 
perfected in this State. These acts, construed together, 
seem to regard service on an agent in the county 
where suit is instituted, as incomplete and imperfect, 
where the President, or chief officer, resides in Geor- 
gia, and his name has been posted as directed by the 
latter act. Conner vs. Southern Express Company.... 


2, The suit here begun by service of an agent at Colum- 


bus, in October, 1866, was capable of being perfected 
by a personal service of a copy of the original writ 
and process on such President, or chief officer, whose 
name had been so posted. Ibid. 


3. The plea of the defendant below, setting forth the 


facts that the President, or chief officer of the compa- 
ny, resides in Augusta, Georgia, and that his name 
had been conspicuously posted in the office of the 
company at Columbus, was admitted by plaintiff, 
without proof, to be true. The Court did right in 
overruling the demurrer to that plea, but his judg- 
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ment “that plaintiff, by such plea, was barred and 
defeated in his said action,” was erroneous. bid, 
4, A suit having been begun by service on an agent at 
Columbus, pursuant to the Act of 1863, the Court be- 
low should simply have required the plaintiff to per- 
fect service on the President, or chief’ officer of the 
express company, whose name had been conspicuously 
posted, etc., according to the Act of 1866, and should 
have given plaintiff time for such purpose. Ibid. 


SET-OFF. 


1. No suitor is compelled to appear on the equity side 
of the Court, but he may institute his proceedings for 
an equitable cause of action on the Common Law side 
of the Court; ora defendant may set up to a proceed- 
ing at law, any ground of defence, whether it be an 
intervening equity, or a set-off of an equitable nature, 
or other grounds of defence, either legal or equitable, 
and the Court may allow the jury to find a verdict, 
and a judgment be rendered thereon, so moulded and 
framed as to give equitable relief in the case, as verdicts 
and decrees are rendered and framed in equity pro- 
ceedings. Waker, J. Mordecai vs. Stewart....... 364 

2. A plaintiff may dismiss his action in term time or 
vacation, except where a plea of set-off is filed; in 
case such plea is filed, he may not dismiss so as to \ 
interfere with such plea, unless by leave of the Court, 
on sufficient cause shown, and on terms prescribed by 
the Court. Waker J. Ibid. 

3. The case of an equitable set-off against a non-resi- 
dent, which cannot be pleaded at law, gives jurisdic- 
tion to equity, and the bill should be retained. War- 
NER, C.J. Ibid. 


See Costs, 1. 
SEVERANCE. 


1. In all cases where parties are jointly indicted for an 
offence which does not require the joint act of two or 
more to commit it, the defendants, upon application, 
have a right to sever on the trial; otherwise, as to 
those offences which require the joint act of two or 
more to commit them. Horne et al. vs. The State..... 80 


SHERIF F—His fees, ete. See Costs. 
Notice of levy by. See Practice, 12, 13. 
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SLAVES. See Executors, 3. 
See Measure of Damage, 2. 


STAY-LAW. See Constitutional Law. 


SUBROGATION. See Equity, 4. 
See Usury, 1. © 


SURRENDER. See Corporation, 1, 2. 
SURETY. See Principal and Surety. 
TAX. 


1. When the City Council of Augusta, by an ordinance 
passed on the 31st day of March, 1867, levied and 
assessed a tax on the gross sales of cotton of twenty- 
five cents on every hundred dollars; on every hun- 
dred dollars of commission received by Commission 
Merchants and Cotton Factors, three dollars; on every 
hundred dollars of the gross amount of all sales of 
goods, wares, and merchandize, and produce, (except 
cotton,) and receipts for storage, one dollar: Held, 
that the City Council, under their charter, had the 
power and authority to enact said ordinance, and to 
assess and collect said tax. Pearce, Wheelis & Co. 
vs. The City Council of Avgustd.....ccercccecocsscceccees 597 

2, The City Council of Augusta, on the 2d day of June, 
1865, passed an ordinance, assessing a spescific tax of 
one thousand dollars upon the Insurance and Bank- 
ing Company of that city: Held, that inasmuch as 
the general tax laws of the State had not heretofore 
recognized an incorporated company as taxable prop- 
erty, the City Council of Augusta did not have the 
power and authority, under their charter, to assess 
and collect said tax. The City Council of Augusta 
00. Wellon @ Weletiseiscivianicsessiasiscneistectcailes 620 


TENANT. See Landlord and Tenant. 
TENANTS-IN-COMMON. 


The law defines the interest of tenants in common to 
be equal, in the absence of proof to the contrary. 
Baker vs.. Shepherd, Adm’r, 0....s..ccrseoccseossceseses 12 


TITLE BY SHERIFF. See Practice, 12. 
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TRANSFER OF LIEN. See Vendor’s Lien, 
TROV ER—interest not allowed in. See Interest, 1, 
TRUSTEES. 


A trustee, having possession of trust property, is bound 
to use ordinary diligence in the preservation and pro- 
tection of the same, and if he did not intend or desire 
to receive the Confederate money in payment of the 
note, he should have given his attorney notice not to 
have received it from the. maker thereof. King vs, 
TE GE niiawinesncsinbsrnasassswxteiesietestomncmamen 205 


See Confederate Money, 2. 
TRUSTS. 


1, When cesuti que trusts averred that the trustee had, 
with the trust fund, bought lands, took fitle therefor 
in his own name, and mortgaged them to T. for 
loaned money, (who was about to sell them under his 
mortgage fi. fa.) and obtained injunction against such 
sale, and ‘T., in his answer, denied all notice or knowl- 
edge of any trust, and swore that the transaction by 
him was bona fide, and upon a valuable consideration : 
Held, that though the bill should not have been dis- 
missed, still the injunction should have been dissolved. 
Thrasher et al. vs. Partee and wife......cccccecececcecoees 392 


UNITED STATES CURRENCY. 


1. W. hired to H. a slave from 28th December, 1864, 
to 25th December, 1865. - The slave was practically 
manumitted about the 1st of June, 1865. Upona 
suit for this hire, the Judge charged the jury that 
they should find for the plaintiff so much, with in- 
terest, as it was proven the slave’s services were worth 
while he served as a slave, and further, that this esti- 

- mate should be made in the legal tender United States 
paper currency: Held, that there was no error in said 
charge. Wilkes, Guardian, vs. Hughes... ...+00.0.e0000 361 


See Legal Tender. 


USURY. 
1. S., security for C., having paid nothing for C., has 
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no equity to be subrogated to the right which C. has 
to sue for, and recover back, usurious interest paid by 
C. to M. on transactions different from the one on 
which 8. is security. Harris, J. Mordecai vs. 
POE, . iaveecrsercictnves édneeescueguecdevesenacdueeneh POCer CT 364 
_ A contract to pay money at a subsequent period, with 
interest, to be paid annually, and if the interest be 
not paid annually, then to become principal, is valid ; 
it is neither usurious, unconscionable, nor contrary to 
public policy, and the Courts will enforce such a con- 
tract. If the interest accruing be not paid, when due, 
suit may be maintained to collect jt. Scott, Trustee, 
i DMA, «0 vetdcnensecisciesseceenssseaninenieniebubeinliels 384 


VENDOR'S LIEN. 


Where M. sold to P. a lot of land, and took from P. 
a promissory note, expressing in it that it was for the 
balance of the purchase money, and took no other 
security, and afterwards M. sold said note to H. & 
Co., and in writing transferred the same to them 
thus: “ without recourse, I assign my vendor’s lien on 
lands mentioned in this note, to said firm, in lieu of 
any other security”: Held, that M. and H. & Co., 
as against P. and his representatives, (there being no 
creditors who had given credit after this purchase, 
and upon faith of it,) were entitled to a decree that 
the land be sold, and said note be discharged from its 
proceeds, in preference to other demands or debts. 
High & Co. ve. Childers, Admit ....cccsssessesnscsestiuess 221 


bo 


VERDICT. Impeachment of. 


After a verdict has been rendered, a juror will not be 
heard to impeach it. This is well settled. O’ Barr 
vs. Alexander & Trasumed ........:00ssaCecnetussesseccatins . 195 


See New Trial, 2, 3, 4, 6, 7, 10, 11, 12, 14, 17, 18, 20, 
21, 22, 23. 


WAIVER. 


1. Where the Court, without the consent of parties, per- 
mitted the jury to disperse for dinner, and the parties 
knowing the fact before they re-assembled, made no 
objection to the jury considering the cause, after they 
had so dispersed and re-assembled, such acquiescence 
was an implied assent to dispersion, and inasmuch as 
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no misconduct of the jury appears, and the verdict is 
in accordance with the evidence, a new trial should 
not be granted on account of such dispersal. Stix & 





Cote, Petngy BO Oss. ncsasasscsvtssesevsnvvetinesrsovtoustial 332 


2. The Augusta Insurance & Banking Company made 
an assignment of its assets to assignees, for the benefit 
of all its creditors. Among the assets assigned were 
fourty-four shares of the capital stock of the Georgia 
Railroad and Banking Company, which, by the assent 
of the last named bank, were transferred to the names 
of the assignees on the transfer-book, and a certificate 
of stock issued in their names, by this bank. At the 
time of said assignment and transfer, the Augusta 
Insurance and Banking Company, was indebted tothe 
Georgia Railroad and Banking Company in the sum 
of $38,284, for which amount the Georgia Railroad 
Bank had a lien by law upon the stock. In ascer- 
taining the respective rights of the various creditors 
of the Augusta Insurance and Banking Company, the 
Court below decided that the transfer of the stock 
to assignee did not defeat the lien of the Georgia 
Railroad Bank: Held, that the Court decided right. 
Dobbins ve. Walton & Walltom........0.cccoscccerscccceces 


As to Waiver of Dower. See Widow. 

As to Waiver of Answer. See Equity Practice, 18. 

As to Waiver of Filing Proceedings. See Practice, 18. 

As to Waiver of Call of Appearance Docket. See 
Practice, 18. 


WESTERN AND ATLANTIC RAILROAD. 


The Superintendent of the Western and Atlantic Raiil- 
road is not subject to garnishment process. Dobbins 
vs. Orange and Alexander Railroad Company......... 


WIDOW. 


1. Where a feme sole, of full age and competent to con- 
tract, agreed with her intended husband, in writing, 
for the control of her property, for her sole and sep- 
arate use during the coverture; and further, that 
should she survive him, his estate should be chargea- 
ble with furnishing her a house and Jot, worth $3,000,- 
00, for and during her life or widowhood, and she re- 
leased all other claim upon his property, and all right 
to dower in any of the lands of which he might die 
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seized and possessed, and afterwards married him, and 
he died, she is not dowerable out of his lands. Cul- 
berson vs. Culberson, Eacecutor.......cccccccccescecsesscsees 
See Assignment. 1. 
“ Dower. 
« Year’s Support. 


WIFE. See Will. 


Wife, when competent witness. See Witness, 3. 


WILL. 


1. Where a testator, who has no child or decendant of a 
child, at the time of her death, executed a will, be- 
queathing and devising a portion of her estate to char- 
itable uses: Held, that, under the laws of this State, 
the bequest, and devise, contained in the will, was 
valid, although it was not executed ninety days be- 
fore the death of the testatrix ; that the restrictions 
contained in the 2344th section of the Revised Code 
applies only to such testators as die, leaving a wife, or 
child, or descendants of a child, who may devise one- 
third of their estate, or a less portion thereof, to char- 
itable uses; in all cases of that description, the will 
containing such devise, or bequest, must be executed 
at least ninety days before the death of the testator, or 
such devise or bequest will be void. Leynolds et al. 
60. Birtathow Be Bitlis évscvcesisessisteivsseiisgnceapeeadaned 


WITNESS. 


1, Ejectment was brought on the several demises of 


Stamper & Wingo, against Robinson, who died pend- 
ing the-action, and his son, as executor, was made a 
party defendant. On the trial, plaintiff proposed to 
read Stamper’s deposition, (having released him from 
his warranty, indemnified him against costs, ete.,) to 


show that the testator, Robinson, held possession of 


the land in dispute, under Stamper, and thus defeat 
the adverse possession set up and proved by the exec- 
tor: Held, that, notwithstanding Stamper was not in- 
terested in the action, and by the law prior to the Act 
of 1866, was a competent witness for the plaintiff, 
yet, according to the proviso to the first section of the 
“ Act to declare certain persons competent witnesses,” 
etc., (Acts 1866, p. 138,) Stamper was not a compe- 
tent witness in his own favor, he being one of the 
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parties to the original contract, and the opposite 
party, Robinson, being dead. Doe, ex dem., Cren- 


Shaw vs. Robinson, Executor et l....ccccccccecccsceeceees 118 


. Held, also, that while Robinson, the executor, is a 


competent witness, in his own favor, yet Wingo is 
not, because he is the opposite party to the cause of 
action in issue and on trial, and the other party is 
dead—he cannot, therefore, be a witness in his own 
favor. The rights of Robinson, the deceased, are to 
be decided, and, as he cannot be heard, the statute ex- 
cludes the testimony of other parties to the original 
contract or cause of action in issue and on trial. Ibid. 
In any action to charge an inn-keeper for the loss of 
a trunk and its contents, the wife of the plaintiff is 
admissible to prove the contents of the trunk, indepen- 
dent of the Act of 1866, where no other evidence is 
attainable, upon a policy in favorem justicie, and 
springing out of the necessity of the case, and the 
nature of the subject. Sasseen & Whitaker vs. Clarke. 


. The attorney of plaintiff in ejectment cannot be made 


to testify whether said plaintiff had not employed 
him to sue for his individual benefit, and had author- 
ized his name, as administrator, used for his individ- 
ual benefit. Doe, ex dem, Stephens, vs. Roe, ete......+. 


. When a party offers to testify in his own cause, he is 


not incompetent, (under the Act of 16th of Decem- 
ber, 1866,) merely because one of the firm, the oppo- 
site party, is dead. There should first be an enquiry 
as to whether what he intends testifying about was 
transacted with a living member of the firm. If he 
shows it was, he is competent. Jcaptrot vs. Robinson 


. Under the Act of 16th December, 1866, a party to 


the record is not an incompetent witness as against 
the other party, a firm simply because one of the firm 
is dead; to exclude him, it must appear that the trans- 
action about which he ‘testifies was had with the de- 
ceased, and with no other living member of the firm. 
Moore vs. Harlan & Hollingsworth... ....cccccceececeeees 
Although one defends, as administratrix, when it ap- 
pears to “the Court that she is individually the real 
party, and that the transaction about which testimony 
is required was with her personally, the plaintiff can 
testify in his own behalf, under the Act of 16th of 
December, 1866. Gleaton TE vcaicninccsiccacis 


WITNESS. MISTAKE OF. See Kectment, 2. 
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YEAR’S SUPPORT. 





) 1, 8. by deed, conveyed to G. all his personal property 
118 in trust; first to pay all the creditors of S., and then 
to pay the surplus to the sisters of S.; G. took pos- 
session in the lifetime of S., and, after his death, was 
roceeding to execute said trusts, when the widow of 
§,, having notified his administrator of her claim of 
her year’s support out of said property, said adminis- 
trator filed a bill, praying that G. be enjoined from 
disposing of the property, and that the same be deliv- 
ered to him, as administrator: Held, that S., having, 
by said deed, parted absolutely with said property, 
his widow had no claim upon it, and the injunction 
was properly refused. Summerford, Administrator, 

ie NIN «o0ennsne cidkenvaneensbsoreaienecuaaaeoeubenaian 59. 


Bee Assignment, 1. 
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‘¢Contractee’’ should be Contractor 

‘“‘Green’’ should be Williams (last sentence) 

‘*Commence” should be commencement 

2S Tat. WORF" dell be D Fit, Wi sess ccccsisesiinniconaen “ 179 
‘Property belonging’’ should be properly belonging 

‘¢ From his client ’’ should be for his client. 

‘“¢Of them in payment of’’ should be stricken out 

‘*To Franklin’s right so’’ should be as to Franklin’s right to. “ 213 
‘¢ Leaving an *’ should be leaving an estate “6 980 
‘6 Vissitudes ’’ should be vicissitudes......scccscccsccesccerecsscsscesseree 6 966 
‘Walker, C. J.”’ should be Warner, C. Ji.sssscccceseccessscseseeseece 980 
6A, Kerman”’ should be Ackerman... ....-c0.0 csccecesssscsscreee §$ 290 995 
‘‘Commissioners ’’ should be commissions. ....+.+0+s00- «seseeeeee eee Page 838 
66 Twirty-two ’’ should be thirty-two. ......sseccccrrserccecsecescseccecsene  § B49 
“Daughters”? should he Danghter «++. «saci senesecenquossecsesenensen AEE 
“Waner J.’’ should be Warmer, C. Fcocceccscorcesissese sieves EE 
‘¢ Treasurer notes’’ should be Treasury notes......+. simnmeiaiia “6 369 
‘¢ Jurisdictions’’ should be judicatories 375 
‘¢ Has not responsible’’ should be he was not responsible, (top of) * 895 
*¢ A counsel’’ should be as counsel 66 402 
‘*Mylue & Keen”’ should be Mylne & Keen “6 407 
*¢ Potts on oblig.’’ should be Poth. on oblig “ 495 
‘Surety, risk’? should be Surety’s risk....orressecesscccesecsessseees 66 455 
‘*Past payment’’ should be part payment, (bottom of).......... '* 462 
‘¢Grounds spicefied’’ should be grounds specified * 463 
‘¢Lien which probably can’’ should be lien which possibly can. ‘' 495 
‘6 Hollingsworth was as dead’’ should be Hollingsworth was dead ‘' 628 
‘* Officers in Court’’ should be officers of Court........ mm ce 








